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January 23, 2013

Attn: Invitations to Comment
Administrative Office of the Courts
455 Golden Gate Ave.

San Francisco, CA 94102
invitations@jud.ca.gov

Re: Public Comment re: Item W13-05,
Mandatory E-Filing: Uniform Rules To Implement Assembly Bill 2073

To Whom it May Concern:

I am writing on behalf of the Legal Aid Association of California (LAAC) to
provide public comment to the Judicial Council as it considers the
recommendations of the Mandatory E-filing Working Group.

Thank you for taking the time to consider the effects of mandatory e-filing on
California's civil litigants. The AB2073 Mandatory E-Filing Working Group took
its charge seriously and has weighed many of the benefits and vulnerabilities
of a mandatory e-filing requirement.

[ am the Directing Attorney of LAAC. Founded in 1984, LAAC is a non-profit
organization created for the purpose of ensuring the effective delivery of legal
services to low-income and underserved people and families throughout
California. LAAC is the statewide membership organization for almost 100
legal services nonprofits in the state.

The attorneys at our member programs represent low-income clients in
matters in California’s civil courts. These civil cases frequently involve critically
important access to life's basic necessities, such as food, safe and affordable
housing, freedom from viclence, health care, employment, economic self-
sufficiency, and access to the legal system.

These low-income Californians are court users who rely on the civil court
system to protect and enforce their rights in ways that are critically important



to these individuals, their families, and uitimately to our society as a whole. if
not for our member organizations, most, if not all, of these represented court
users would be self-represented litigants. Our member organizations also
work closely with their local courts through partnerships with Self-Help
Centers and Offices of the Family Law Facilitator. Without fully accessible
courts, including the local Self-Help Centers and Family Law Facilitators, our
members’ clients and self-represented litigants would be unable to safeguard
rights that many Californians take for granted. Based on this larger context of
the importance of access to the courts, LAAC provides the following
comments to the working group's specific guestions in the Request for
Specific Comments and with additional thoughts.

Threshold Question
Should self-represented parties be exempt from mandatory e-filing?

Answer: _

Self-represented parties should be exempt from mandatory e-filing, but should
- be allowed to opt-in by electronically filing documents. LAAC echoes the
concerns of the working group that self-represented litigants may not have
access to computers and may have difficulty filing documents electronically.
Allowing self-represented parties to be exempt addresses many of the
concerns about barriers to justice and the courts.

Self-represented parties who do not have the means {o hire an attorney may
be prohibited from having their cases heard fairly because of their inability to
access a computer or other required equipment such as a scanner, a printer,
a modem, software to “save as” pdfs, etc., discomfort with composing and
sending private personal information via a public library or court terminal, and
a misunderstanding of how to send and confirm transmittal of an electronic
document. Many self-represented litigants may have to rely on public
computer portals that do not protect privacy, may have time limits for use, or
may not allow saving of documents for later editing. Many self-represented
litigants also do not have access to an email address, or access to an email
address that they can check regularly.

If a self-represented litigant opts in, there should be an opportunity to opt out
later if the litigant discovers that electronic services of documents is not
appropriate for that person. Accessing electronically served documents via
public libraries, borrowed computers, smart phones, or via dial-up internet all
creates additional barriers to accessing court files and may lead to additional
confusion.



LAAC suggests that the opt-in form offer two options when a litigant chooses
to file a document electronically: an opt-in for the remainder of the case and
an opt-in only for the one particular filing. This is important in cases where a
litigant may learn of a required filing while in court and need to file that same
day. The litigant may want o opt-in for that filing only, or may choose to opt-in
later when she gains reliable access to the internet.

Other Questions

All other questions below are only relevant if the Judicial Council does ot
adopt an exemption. If there is an opt-out, rather than an opt-in exemption,
each court will have to ensure that all litigants' access to the courts is
protected. Requiring an opt-out procedure further complicates litigants’
experience with the courts as self-represented litigants must understand when
to file a request before they've missed early deadlines. '

Requiring an opt-out procedure will increase the burden on the courts
because self-represented litigants will inevitably require individualized
assistance and review or analysis. Additionally, some protections for self-
represented litigants may need to be implemented, for example, tolling the
time to file an answer while the litigant requests an opt-out.

LAAC is concerned about what may happen to the litigants’ filing while the
request to opt-out is pending. It must be considered filed as of the day of filing,
otherwise a self-represented litigant would be required to file early and to
approximate how long it would take the court to review and grant or deny the
opt-out request.

Question:
If not, what procedures and criteria for exemptions should apply to self-
represented persons requesting hardship exemptions?

Answer:

LAAC strongly urges the Judicial Council to adopt an exemption for self-
represented parties. If self-represented litigants are not exempt, the procedure
must be simple and easy to complete. LAAC recommends, as one procedural
option, that any party who files for and is granted a fee waiver be exempt from
mandatory electronic filing. Additionally, parties who are not eligible for a fee
waiver should still be able to request an exemption through the sample
document "Request for Exemption From Electronic Filing and Service."



However, if a litigant requests a fee waiver, she should be alfowed to opt-in,
but providing an automatic exemption for litigants filing a fee waiver could
simplify the process. No fee waivers should be required to be filed
electronically.

Question:

Should the same procedures that are used for hardship requests
generally also apply to self-represented persons? Or should something
simpler-such as filing a standardized request to be excused from e-filing
to be presented with the initial papers to be filed-be all that is required
for self-represented litigants?

Answer:

If self-represented litigants must opt-out, the procedure must be simple. The
"Request for Exemption From Electronic Filing and Service" meets that
requirement.

Separate forms and procedures should be available for e-filing and e-service.
[t may be possible for someone to e-file as a one-time or occasional
occurrence, but that litigant may not have ready access to an email account.
Libraries have time-limited access to computers and litigants may not have
computer or internet at home,

Question:
Are any more specific rules needed on fee or fee waivers than are
currently provided?

Answer:

LAAC agrees with the recommendation of the working group to include the
suggested language in rule 2.253(b) regarding permitting the court to charge
only actual costs and requiring reasonable fees of the electronic filing service
provider. Additionally, LAAC agrees that the fees must be waived when
deemed appropriate by the court. This means that, if mandatory e-filing is
required, the court must provide a free way to file documents or require
electronic filing service providers to allow for no-fee transmissions.

Many self-represented litigants qualify for fee waivers and truly cannot afford
the costs of litigation. If an attorney is able to represent them pro bono, it is
important {c keep the costs low despite the presence of an attorney. Pro bono
clients remain responsible for the costs and passing on the cost of e-filing o



the client could mean that litigation is cost prohibitive for some legal services’
poorest clients.

Additional concerns

Access for People with Disabilities:

LAAC is aware that Disability Rights Education and Defense Fund and other
organizations have submitted a comment addressing accessibility issues.
LAAC defers to the expertise of those groups in this area and reiterate four
major concerns for e-filing and people with disabilities: (1) need to protect
confidentiality of disability-related information, (2) need fo include check-boxes
for disability accommodation, (3) need to be compatible with specific access
considerations, (4) need for coordination with California Rule of Court 1-100,
which established procedures for persons with disabilities to request
accommodation; and (5) need to recognize that there are physical and policy
access implications, as well as technology implications, for users who rely on
shared public computers.

Language Access:

LAAC is also aware that the Legal Aid Foundation of Los Angeles and others
plan to submit a comment addressing concerns with e-filing and litigants with
limited English proficiency. LAAC would like to reiterate that mandatory e-filing
for self-represented litigants means a large number of people with limited
English may face an additional hurdle to accessing justice in California.

Any e-filing programs would ideally be provided in the primary languages
spoken in California, including Spanish, Vietnamese, Korean,
Mandarin/Cantonese, and Tagalog. At a minimum, the notice of the
requirement to opt-in/opt-out must be provided in each of those languages so
that litigants are aware of the requirement and can take steps to complete the
proper form.

Phase in Courts Requiring Mandatory E-filing

LAAC recommends that the Judicial Council encourage a phasing in of
mandatory e-filing throughout the state, allowing only a certain number of
courts per year. This rolling out would allow courts to learn from each other
and learn how to structure support for self-represented litigants who may
choose to opt-in.

E-Service Concerns



As mentioned earlier, there must be an easy way for self-represented litigants
to opt out of electronic service even after electronically filing early papers.
Many self-represented litigants may have help filing out judicial council forms
at a legal services limited scope clinic and may electronically file documents at
that clinic. However, those litigants must be able to state in that process that
they are not consenting to electronic service of all documents related to the
case. :

if a litigant does not opi-in to e-filing or opts out of it, service cannot be
electronically; it must be “manually,” even if an email is provided. The opt-out
form should allow a litigant to opt-out of everything.

One suggestion is to change the opt-out form to have a #2, that allows the
litigant to “opt-in” to certain things, such as only for filing or only for service or
only for receipt of service, with an explanation for “receipt of service” that says
“If | check this box, | understand that | must provide a valid email address, |
must be able to check that email address regularly and { will not have
additional time to respond to filings.”

Pro Bono Clients and Legal Services Clients

In addition to self-represented parties, parties represented pro bono and legal
services attorneys should also be allowed to “opt-out” or to qualify for a waiver
of the cost of filing. The clients represented by pro bono attorneys are
essentially in the same situation as self-represented parties financially and
added expenses may prevent access to the courts even for parties
represented by pro bono attorneys.

LAAC respectfully requests that the Judicial Council recognize the potential
impact on the public and vulnerable Californians as the implementation of
Mandatory E-Filing is analyzed.

Thank you for your consideration,

Salena Copeland
Directing Attorney
Legal Aid Association of California
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January 25, 2013

Attn: Invitations to Comment
Administrative Office of the Courts
455 Golden Gate Avenue

San Francisco, CA 94102

Re: Commenis of IOLTA-Funded California Disability Advocacy Organizations
re Proposed Mandatory E-Filing and E-Service Rules to Implement AB 2073
ltem Number: W13-05

Submitted via Electronic Mail to invitations@jud.ca.qgov

To Whom it May Concern:

On behalf of the undersigned California-based, IOLTA-funded non-profit disability
rights advocacy organizations, we applaud the Court Technology and Civil ana Small
Claims Advisory Committees’ efforts to craft an appropriate uniform rule to address
issues related to electronic filing and electronic service in the state’s trial courts. We
appreciate this opportunity to offer the attached insights and recommendations in
response to the invitation to Comment (“Invitation”).

Our four offices are either solely or significantly devoted to advancing and
protecting the civil rights of people with disabilities. All signatories have an extensive
presence in California, and are nationally recognized for their decades-long experience
with and expertise in both federal and California disability civil rights law analysis.
Additional description of each of the signatory offices, with complete addresses, is
attached as Appendix A.

Respectfully submitted,

DRC by Catherine J. Blakemore, catherine. blakemore@disabilityrightsca.org
DREDF by Linda D. Kilb, kilb@dred{.org

DRLC by Pauia D. Pearlman, paula.peariman@lis.edy

DRLC by Lani M. Sen Woltman, lani.wolimann@ilis.edu

LAS-ELC by Claudia B. Center, center@las-elc.org
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Commentis of IOLTA-Funded California Disability Advocacy Organizations
January 25, 2013
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General Principles & Recommendations

We begin by highlighting the following general principles and recommendations,
which should undergird any Judicial Councii e-filing and e-service rule:

¢ Endorsement of other legal services community commentis

We are aware of the simultanecusly submitted public comments being offered by
the Legal Aid Association of California (LAAC) and other legal services commenters
regarding the general impact of e-filing on legal services-eligible Californians.” We
note our agreement with the insights and recommendations offered in those
comments, and urge the Judicial Council’'s close attention to them. We write
separately here to focus on the disability access issues within the scope of our
collective expertise.?

' The California legal services system is empowered to offer free civil legal
services to persons with incomes of 125% or less of the current federal poverty
guidelines — meaning, generally, households with incomes from approximately
$14,000 to $48,000 (depending on size of family). Additionally, the system is
empowered o serve persons eligible for Supplemental Security Income or free
services under the Older Americans Act or Developmentally Disabled Assistance Act.
See Cal. Bus. & Prof. Code § 6213(d). As consistently confirmed by decentennial U.S.
census data, and other statistical data, there is a strong correlation between disability
and poverty, as well as between disability and age.

People with disabilities are thus disproportionately eligible for California legal aid,
and disproportionately likely to be among the low-income and disadvantaged parties
that comprise the bulk of self-represented litigants. Concerns of relevance to legal aid-
eligible and self-represented Californians are thus of particular relevance {o people
with disabilities. .

See data available at hitp:/fwvww.census.gov/prod/201 1oubs/pB0-239 . pdf, and
hitp:/lwww . cde.gov/nchddd/disabilitvandhealth/data. himi.

% To avoid redundancy, we do not address or duplicate comments as to “scope of
cases covered,” and issues of “fees and fee waivers,” and “effective time of electronic
filing and service.” We recognize the critical importance of these issues to all attorneys
and litigants, including attorneys and litigants with disabilities. But their implications
are well-addressed in other submissions. We have no more specific insights to offer
on those issues, beyond our general emphasis on the need to incorporate disability
access mandates and principles into all aspects of any rule.
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4 Recognition of multi-faceted impact of technology
on disability access

We commend the Judicial Council for recognizing that technological advances —
including the availability of e-filing and e-service — can be highly beneficial to many
attorneys and litigants.” Moreover, because they are disproportionaliy eligible for
critical public cash, housing and health care benefits, those with lower incomes often
have both more, and more important, interactions with government systems. In
addition to turning to the courts for the myriad reasons that might bring any litigant
before the bench, they are more likely to need to draw on the interpretive and
enforcement powers of the state judiciary to secure and maintain those benefits and
protect their housing. Wider availability of e-filing and e-service options can thus be a
great boon to lower- income constituencies.

in a similar vein, in the upcoming rule the Judicial Council should explicitly
recognize that technological advances can be highly beneficial for people with
disabilities. Again, interactions with government and the state courts are often
heightened for the disability community, which is disproportionately lower-income, and
eligible for specific government benefits due to disability. Persons with disabilities that
preclude or limit travel, limit functioning to certain times of day (e.g., due to endurance
issues or effect of medication), or require extended or repeated information review can
greatly benefit from automated services, electronic access, and the 24/7 cyber world.
Indeed, there are many instances where use of technology is hecessary — and
therefore legally required under the disability rights laws discussed below — to
eliminate disabiiity access barriers.

However, uniess designed and implemented with attention to a wide range of
needs, new technologies can also create new access barriers. Again, this is true for

® This reality is noted in Advancing Access to Justice Through Technology:
Guiding Principles for California Judicial Branch initiatives (Judicial Council, August
2012)(“Advancing Access”), which was referenced in the Invitation at 5. See
Advancing Access, Principle 1 at 4 (“Remote services allow those with geographic,
age, health, financial, or other restrictions to access the courts in a more comfortable
fashion at their convenience.”)
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the population at large, as well as for various specific subpopulations.* New
technologies have clear physical, policy and electronic access implications for people
with disabilities. They raise specific variable concerns for people with maobility, manual,
sensory and cognitive disabilities. There will be people who either cannot afford — or
cannot find, because it does not yet exist — computer technology with the added
adaptive features necessary to make it usable in light of particular individual
disabilities. |

The Judicial Council — and the implementing courts — are thus faced with a
nuanced reality. Depending on the particular circumstance, attorney or litigant
involved, true disability access requires both the availability of and right to use
technology when it eliminates barriers, and the right to bypass technology when it
creates barriers. The rule to be issued here must reflect both of these equally critical
aspects of access.’

é Need to explicitly recognize statutory disability rights mandates

We commend the Invitation for demonstrating the Committees’ awareness of the
significance of e-filing and e-service issues, particularly for self-represented litigants,
and the need to proceed thoughtfully in addressing these issues. To help underscore
that significance, we urge the Judicial Council to explicitly identify federal® and state’
statutory disability civil rights mandates in the upcoming uniform rules.

4 See Advancing Access, Principie 3 at 7 (‘But not everyone is able to afford
these technologies or is comfortable using them.”); and Principle 4 at 8
(“Considerations for those with special needs, those for whom English is not their first
language, or those who might access such services from remote locations such as a
library are critical in establishing an online service system that is equitable and
usable.”)

® See Advancing Access, Principle 1 at 1 (“[ITntroduction of technology or
changes in the use of technology must not reduce and should advance access or
participation whenever possible.”); and Principle 3 at 7 (*[I1t is important to design
online systems in a way that is consistent with and complementary to the in-person
experience.”)

% Relevant federal mandates include Section 504 of the Rehabilitation Act of
1973, as amended, 29 U.S.C. § 794, implemented by 28 C.F.R. §§ 42.501 et seq.
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These mandates — which include entitlements to physical and communication
access, and reasonable policy modification® — should be expilicitly acknowledged and
reflected in the specifics of any rules ultimately adopted.®

(relevant to all public and private recipients of federal financial assistance){"Section
504"); Title il of the Americans with Disabilities of 1990, as amended, 42 U.5.C. §§
12131-12134, implemented by 28 C.F.R. Part 35 (relevant to public entities, including
the California state court system)(“ADA Title II"); and Title il of the Americans with
Disabilities Act of 1990, as amended, 42 U.S.C. §§ 12181-12189, implemented by 28
C.F.R. Part 36 (relevant to private entities offering goods or services, including
privately owned and operated electronic filing service providers (EFSPs))("ADA Title
HI.

" Relevant state mandates include California Government Code Section 11135
(relevant to the state of California and any entity receiving state financial
assistance)(“Section 11135"); the Unruh Civil Rights Act, Cal. Civ. Code §§ 51 et seq.
(“the Unruh Act”)(covering “all businesses of every kind whatsoever” in California), and
the California Disabled Persons Act, Cal. Civ. Code §§ 54.1 et seq. (“the
CDPA™)(covering California “public accommodations™). Notably, ail of these state
statutes incorporate federal disability rights mandates as a floor of protection, but also
establish independent California disability rights mandates that may exceed federal
protections. See particularly Cal. Gov. Code §§ 11135(d}(2) and (d)(3).

8 See, e.g., 28 C.F.R. §§ 35.149-35.152 (ADA Title Il mandate for “program
accessibility,” addressing physical barriers); 28 C.F.R. §§ 35.160-35.164 (ADA Title |l
mandate for “communication access”); and 28 C.F.R. § 35.130(b)(7)(ADA Title
mandate for “reasonable modifications in policies, practices or procedures”). See also,
28 C.F.R. §§ 36.304-36.305, and 36.401-36.406 (ADA Title lil mandates regarding
physical access and barrier removal); 28 C.F.R. § 36.303 (ADA Title Il mandate for
“effective communication” and provision of “auxiliary aids and services”) and 28 C.F.R.
§ 36.302 (ADA Title 1il mandate for “reasonable modifications in policies, practices or
procedures”). See also Section 508 of the Rehabilitation Act of 1973, as amended, 29
U.S.C. § 794d, implemented by 29 C.F.R. § 35.130 and 36 C.F.R. Part 1194.

® AB 2073 (2012) itself made no explicit reference to disability rights statutes
because it is, of course, not necessary for new legislation to reference existing laws
with which it can be harmonized. However, it is important that more detailed
implementing regulations offer explicit discussion of the ways in which pre-existing
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é Need to coordinate and align with CRC 1-100

For consistency with previously implemented legal mandates, and to facilitate
practical administration, the new rule should explicitly coordinate and align with
existing California Rule of Court (CRC) 1-100. This existing rule states and
implements the policy of the California courts to “ensure that persons with disabiiities
have equal and full access to the judicial system.” CRC 1.100(b). It establishes
procedures for persons with disabilities to request accommodation,’ and broadly
defines “accommeadation” to include a range of adjustments likely to be of equal
relevance to e-filing and e-service requirements. CRC 1.100(a)(3)."" CRC 1-100

legal requirements have legal and practical relevance to new rules. [t is particuiarly
important here, where disability rights mandates clearly dictate or constrain particular
aspects of this rulemaking.

1% Specifically, requests for accommodation “may be presented ex parte on a
form approved by the Judicial Council, in another written format, or oraily.” CRC
1.100(c)(1). Requests “must include a description of the accommodation sought, along
with a statement of the impairment that necessitates the accommodation. The court, in
its discretion, may require the applicant to provide additional information about the
impairment.” CRC 1.100(c)(2). The submission deadline is at ieast five court days
before the requested implementation date, although the court may waive the
requirement. CRC 1.100(c){3). Requests are to be forwarded to the court's ADA
coordinator. CRC 1.100(c)(1).

" Rule 1.100(a)(3) defines accommodations as “actions that result in court
services, programs, or activities being readily accessible to and usable by persons with
disabilities. Accommodations may include making reasonable modifications in policies,
practices, and procedures; furnishing, at no charge, to persons with disabilities,
auxiliary aids and services, equipment, devices, materials in alternative formats,
readers, or certified interpreters for persons with hearing impairments; relocating
services or programs to accessible facilities; or providing services at alternative sites.
Although not required where other actions are effective in providing access to court
services, programs, or activities, alteration of existing facilities by the responsible entity
may be an accommodation.”

2 Under the rule, requests for accommodation are to be forwarded to the court's
ADA coordinator. CRC 1.100(c)(1). Upon submission, the court “must consider, but is
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and related case law establishes that the California courts have an obligation to
process, consider and clearly respond to accommodation requests.’® Such requests
may only be denied for specifically enumerated reasons.® There is also a review
procedure to ensure that initial accommodation decisions comport with specified
entitlements and requirements.™

& Need to ensure cortfidenti_alitv of disability-related information

We again reference and endorse the insights and recommendations of other
commenters as to general confidentiality concerns of relevance to all attorneys and
litigants (particularly those who must rely on shared public computers for electronic
access). But in addition, we emphasize the need for any e-filing and e-service
protocols to reflect and preserve specific statutory privacy protections for disability-
related information. Here again the rule should be coordinated and aligned with the
already existing provisions of CRC 1.100."

not limited by [the Unruh Act & the ADA] and other applicable state and federal iaws” in
determining “whether to grant an accommodation request or provide an appropriate
alternative accommeodation.” CRC 1.100(e)(1). Failure to rule on a CRC 1.100 request
creates structural error. Biscaro v. Stern (2d. App. Dist. 2010) 181 Cal.App.4th 702,
710.

? Specifically, the court may deny a request for an accommodation only when it
determines that: (1) the applicant fails to satisfy the requirements of the rule; (2) the
requested accommodations “would create an undue financial or administrative burden
on the court)” or (3) the requested accommodation “would fundamentally alter the
nature of the service, program, or activity.” CRC 1.100(f); In re Marriage of James M.
and Christine J.C. (4th App. Dist. 2008), 158 Cal. App. 4th 1261, 1273.

* Denials by non-judicial court personnel are subject to review by the presiding
judge or designated judicial officer. Denials by the presiding judge or designated
judicial officer are subject to review via petition for mandate. CRC 1-100(g).

'® Specifically, CRC 1.100(c)(4) provides: “The court must keep confidential all
information of the applicant concerning the request for accommodation, unless
confidentiality is waived in writing by the applicant or disclosure is required by law. The
applicant's identity and confidential information may not be disclosed to the public or to
persons other than those involved in the accommodation process. Confidential
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é Need to recognize physical and policy — as well as electronic —
components of technologv access

As noted by other commenters, there is a well-documented “digital divide,” which
refers to the lack of access that lower-income households have to various kinds of
communication and information technologies. Because people with disabilities are
disproportionately lower income, they are clearly affected by this general “divide,”
which has profound implications for equal access to the wide range of life activities that
increasingly involve or depend on new technologies.

In particular, many low-income people with disabilities cannot afford personal
computers, and thus will need to rely on shared, publically available computers to
accomplish e-filing, or receive e-service.'® For these constituencies, it is important to
recognize that technology access involves not just cyberspace (and the software used
to reach it), but also physical space, and the policies that govern such space. Certainly
the public and private entities offering shared public computers have their own legal
obligations to ensure the accessibility of those computers.”” But the new rule — and
the implementing courts — must also recognize that California courts have their own
independent legal obligations to ensure the accessibility of shared public computers, to
the extent that they rely on them as an integral part of the delivery of court programs
invalving e-filing and e-service activities."

information includes all medical information pertaining to the applicant, and all oral or
written communication from the applicant concerning the request for accommodation.”

CRC 1.100 (g)(3) additionally mandates that “confidentiality of all information of
the applicant concerning the request for accommodation and review under [CRC
1.100] (g)(1) or (2) must be maintained as required under [CRC 1.100] (c)(4).”

'® See Advancing Access, Principle 2 at 6 (Self-represented litigants “are likely to
access court systems from home, public libraries, legal aid offices, and court self-help
centers. Security precautions and registration requirements may need to be tailored to
make accessing online court services from these locations feasible and secure.”)

7 See the disability civil rights law mandates cited above at nn.6-8.

'8 See, e.g., 28 C.F.R. § 35.130(b)(1) (prohibiting ADA Title Il public entities such
as California courts from engaging in disability discrimination “directly or through
contractual, licensing, or other arrangements” when providing “any aid, benefit or
service”). See also Armstrong v. Schwarzenegger (9" Cir. 2010) 622 F.3d. 1058.
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The e-filing and e-service rule must anticipate that many litigants will turn to
shared public computers available at public libraries, public and private law libraries,
court self-help centers, and legal services offices. As judicially-related e-
communication becomes more prevaient (and particularly fo the extent mandated),
courts may also move to providing shared public computers in clerk’s offices or court
buildings. All of these sites must be anticipated by the rule.

¢ Phvsical access concerns

It is critically important for any e-filing and e-service rule to recognize that the
following location and hardware-related features of the buildings housing shared public
compuiers are necessary to ensure disability-accessibility:

- proximity to disability-accessible public transit and paratransit service
areas;

- availability of disability-accessible parking;

- unobstructed, disability-accessible path-of-travel from the outside of the
building to the location of the shared public computer;

- disability-accessibility of public restrooms serving the facility; and

- unobstructed, disability-accessible workspace around the shared public
computer (e.g., sufficient under-table clearance for persons using
wheelchairs, computer screen sight-lines accessible to persons using
wheelichairs, and appropriate positioning of hardware for people with
limited manual dexterity).

& Policy access concerns

The rule must also recognize the ways in which the following related policies are
necessary to ensure disability-accessibility:

- sufficient open hours on different days of the week, and different hours
of the day, (particularly important to people with disabilities that affect
ability to undertake tasks at certain times (e.g. morning medication
grogginess); people with time-restricted access to accessible transit; and
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people with cognitive disabilities who require extended or repeated
access to e-communications);

- availability and willingness of staff to remove obstructions and reposition
computer hardware as needed; and

- availability and willingness of staff to modify other standard rules,
practices or protocols (e.g., permitting extended or repeated access to
computers; permitting presence of companions or service animals;
accepting alternative forms of identifications for people whose
disabilities preclude obtaining a drivers’ license).

¢ Electronic access concerns

In addition, the rule must ensure the disability-accessibility of the electronic
aspects of the e-filing and e-service experience. This includes all relevant software
and website features, and electronic interfaces, and needs to encompass all of the
disability-specific access concerns highlighted below (e.g., ensuring compatibility with
visual captioning of aural content, amenability to review via screen reader technology,
ability to bypass visual “CAPTCHA" challenge-response tests, ability to bypass
“imeout” barriers that penalize those not able to respond quickly to instructions).

& Need to decouple e-filing and e-service

The access issues that arise in connection with e-filing and e-service are
sufficiently distinct and unique that they should be decoupled in the rule. E-filing
invoives affirmative contact with the court at the initiation of attorneys and litigants. In
contrast, e-service may occur at the initiation of the court or opposing parties. In
contrast to e-filers, who can choose the date and time of their communications, e-
service recipients are not necessarily on notice that the communication will be coming
or available at a specific date or time. Such uncertainty creates particular barriers for
those who must rely on shared public computers. There may well be instances where
an attorney or litigant would benefit from an e-filing option, but will not be able to
successfully access e-service in an efficient or timely manner. Additionally, there may
be instances where an attorney or litigant can effectively access e-service, but will
have barriers to e-filing (for example, parties with home computers may be set up to
receive and review incoming documents, but lack the ability to submit outgoing
documents due to disability-specific access barriers of the kind identified below). The
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rule should ensure that e-filing and e-service obligations and entitlements are
addressed separately, so that where appropriate an attorney or litigant can e-file but
avoid e-service, or vice versa, as needed.

¢ Strong recommendation for exclusively “opt-in” process

We again reference and endorse the insights and recommendations of other
commenters as to the importance of implementing an “opt-in” (rather than “opt-out”)
process. This is particularly important to attorneys and litigants with disabilities, given
the additional unigue physical, policy and technology issues that affect disability-
accessibility. We strongly urge the Judicial Council to avoid a “mandatory opt-
out” requirement.

¢ Need for appropriate pre-conditions for any mandaftory
“opt-out” process

At a minimum, if any type of “mandatory opt-out” requirement is still
contemplated, it should be issued and implemented only under the following
conditions:

-it should be rolled out in stages, beginning with “attorneys only”, with a
specified timeline and process in place to evaluate the first stage
experience before it is expanded,

-any subsequent expansion to self-represented litigants should be pilot-
tested in a limited region for a limited period of time, again with specified
timeline and process in place for evaluation; and

-the rule should explicitly state — and in implementation all courts should
be similarly explicit — that existence of physical, policy or electronic
barriers to disability-accessibility are an appropriate basis for exemption.
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¢ Need for appropriate exemptions process

Regardiess of whether the rule specifies an “opt-out” or “opt-in” process — but
particularly in the event the Judicial Council decides to proceed with “opt-out” — the
rule must include a clear exemptions process that should have all of the following
features:

compliant with federal and state disability civil rights law requirements;
- coordinated and aligned with the existing provisions of CRC 1.100;

-~ clearly and sufficiently detailed as to all aspects of the process (including
eligibility requirements; timelines and mechanisms for submitting
requests and issuance of decisions; identification of initial screener(s)
authorized to rule on exemption requests; and identification of oversight
process for review of initial decisions); and

- clearly memorialized, widely distributed and easily available in multiple
accessible formats relevant to people with various disabilities.

¢ Need for technoloov access advisory resources

Technology is currently developing and changing with enormous speed, and ali
iterations of technology affect people with different disabilities in variable and complex
ways. Any e-filing and e-service rule will be adopted and implementied against the
backdrop of this dynamic reality. While AB 2073 and the Judicial Council have
generally recognized this reality, there has not yet been specific outreach as to, and
consideration of, technical issues and standards of potential relevance 1o the disability-
accessibility of expanded e-filing and e-service requirements. We thus strongly
recommend that the Judicial Council undertake the following activities before and in
connection with issuing the upcoming rule:

- solicit specific public comment on disability access issues (including -
outreach in multiple accessible formats {o disability community
organizations throughout California);
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- retain and consult experts with technical knowledge of disability access
issues (including all of the access issues identified in this comment) to
advise the Judicial Council in the crafting of this rule;"®

- direct courts implementing the rule to retain and consult experts with
technical knowledge of disability access issues (including all of the
access issues identified in this comment); and

- invite participation of users with disabilities in technical system design
and testing.*”

Experience has demonstrated that entities that fail to incorporate
appropriate technical expertise intc new online roflouts frequently end up with
disability-inaccessible systems that ultimately prove more costly. Particularly
when overall cost is a concern, it is far preferable for entities to pay for and incorporate
appropriate advice at the design and testing stage, rather than face exposure to the
more expensive legal and retrofit costs that result when systems are rolled out without
appropriate disability accessibility.*’

é Need for ongoing feedback mechanisms

The upcoming e-filing and e-service expansion will be novel and complex in its
own right. it will also be affected by the ongoing broader patterns of technology

19 We note that commitment to obtain the services of technical experts comports
with Advancing Access, Principle 1 at 4 (Recognizing that goal to ensure access and
fairness “includes building accessible websites and tools as well as providing content
in multiple languages.”). We would be happy o recommend appropriate experts.

20 See Advancing Access, Principle 4 at 8 (“[T]he overall suite of solutions should
provide multiple services or layered services that meet the needs of a broad range of
court users. An important way to ensure that systems meet user requirements is to
have users participate in system design and testing before launch.”)

21 As one recent example, we cite to the disability access failures that attended
the Secretary of State’'s September 2012 launch of the California Online Voter
Registration (COVR) website. More information about voting access available at
hitp:/fwww disabilityrightsca.ora/news/Z2012 newsabout%Z20us/pressrelease%202012-
09-25%20Voting.him.
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development. As the Judicial Council has already recognized, this means that the rule
and the implementing courts must be attentive not only to user insights, but also to
technoiogy changes that will cccur over time.? The rule should establish clear and
detailed feedback mechanisms to permit modifications as necessary, and to ensure its
real-world workability over time.*®

Comments as to Proposed Forms

é Should include separate forms for e-filing and e-service

Consistent with the decoupling recommendation discussed above, the proposed
forms should be amended to include separate forms related to e-filing and e-service,
respectively. The proposed order form should similarly be amended to decouple
documentation of rulings as to e-filing and e-service. We recognize that as drafted the
forms seem to allow for the possibility of distinct requests and ruling as to e-filing and
e-service. However, many self-represented litigants — particularly those both
unfamiliar with legal terminology and lacking in computer skiils — can be reasonably
expected to be confused about the difference between these two activities. Combining
the two in the same request form and order also creates a greater risk that courts will
fail to appropriately consider e-filing and e-service independently.

é Should include specific check-boxes for disability accommodation

Both the e-filing and e-service forms should include a check-box specific to
disability accommeodations. They could explicitly read, respectively, “| do not have
computer or Internet access to e-file because of my disability” and “l do not have

2 3ee Advancing Access, Principle 3 at 7 (‘Newer, more advanced technologies
are appearing in the marketplace at an astonishing rate.”); and Principle 10 at 16
(“With the rapid state of innovation and the corresponding evolution in people’s
expectations of what they can do with technology, courts must consider future change
and growth with any technology project. Building a technology infrastructure that can
grow and adapt is critical to the sustainability and evolution of online services.”)

23 See Advancing Access, Priniciple 2 at 5 (the “framework of policies, laws, and
rules supporting e-filing will need to evolve™); and Principle 2 at 6 ("implications
regarding access will evolve and so should court policies.”)
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computer or Internet access for e-service because of my disability.” The order forms
should also have corresponding a check-box, reading, respeciively “The court grants
the application for exemption from e-filing as a disability accommodation,” and “The
court grants the application for exemption from e-service as a disability
accommodation.”

¢ Should be “fillable”

The final forms available to the public must be “fillable,” so there is no need to
print the form as hard-copy and input requested information on a hard-copy form.

é Should be compatible with specific access considerations below

All software and website features, and electronic interfaces, relevant to the forms
must be disability-accessible, and form accessibility needs to encompass all of the
disability-specific access concerns highlighted below.

Comments as to Specific Access Considerations

¢ Access for people with mobility disabilities
Exampies of barriers include:
-reach ranges for controls
-viewing angles of conftrols, displays or information
-heights of work surfaces
-size, placement, slope and surface of path of travel
and clear floor space

¢ Access for people with manual dexterity disabilities
Examples of barriers include:
-objects required for interaction (styli, card swipes, keypads, mobile
devices) that are hard to retrieve, hold, position, manipulate, and stow
-keypads and buttons (physical or on-screen) that are small or require
precision {o operate or don't work with prosthetic devices
-input mechanisms that time out
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¢ Access for people with vision disabilities

Examples of barriers include:

-touch screen interfaces without audio and tactile input options
-visual (on-screen or printed) information without audio, tactile, large
print, or high contrast output options

-video information without audible description

-biometric authorization, authentication, or identification mechanisms
that depend on retina or iris

-input mechanisms that time out

-untagged visual images

~lack of text-only versions

-posting of documents in PDF versions that are not searchable

or readable by screen readers

-fack of HTML structure

-presence of inaccessible pop-up windows

¢ Access for peopie with hearing disabilities

Examples of barriers include:

-audio or video information that is not captioned or otherwise
available in visual format

-audio information without volume control

-hearing aid interference

¢ Access for people with cognitive and learning disabilities

Concliusion

Examples of barriers include:

-content, authorization/authentication systems, and navigational
controls that are complicated, lack simple cues, or use muliiple media
at the same time

Again, we commend the Invitation for demonsirating the Committees’ awareness
of the significance of e-filing and e-service issues, particularly for seif-represented
litigants, and the need to proceed thoughtfully in addressing these issues. We would
be happy to serve as a further resource to the Judicial Council as to the
recommendations memorialized in this comment,



APPENDIX A:
{Descriptions of Signatory Offices)

Disability Rights California (DRC) (formerly Protection & Advocacy) is a private non-
profit agency established under federal law to advance the rights of Californians with
disabilities. DRC receives California IOLTA funding as a qualified legal services
project. Contact via Catherine J. Blakemore, Esq., Executive Director, Disability
Rights California, 1831 K Street, Sacramento, CA 9581,
catherine.blakemore@disabilityrightsca.org

Disability Rights Education & Defense Fund (DREDF}) is a national nonprofit law
and policy center founded in 1979 by adults with disabilities and parents of children
with disabilities, dedicated to advancing and protecting the civil rights of people with
disabilities. DREDF receives California IOLTA funding as the Support Center offering
disability rights expertise to the California legal services system. Contact via Linda D.
Kilb, Esq., Director, DREDF IOLTA Support Center Program, Disability Rights
Education & Defense Fund, 3075 Adeline Street, Suite 210, Berkeley, CA 94703,
kilb@dredf.org

Disability Rights Legal Center (DRLC) has worked to implement the civil rights of
people with disabilities for over 35 years. DRLC is the oldest cross-disability legal
advocacy organization in the country, championing the rights of people with disabilities
through education, advocacy and litigation. DRLC provides assistance through its four
programs: Civil Rights Litigation Project, Cancer Legal Resource Center, Education
Advocacy Project, and Community Advocacy Program, and receives California IOLTA
funding as a qualified legal services project. Contact via Paula D. Pearlman, Esq,
Executive Director, Lani M. Sen Woltmann, Esq., Pro Bono Director, Disability Rights
l.egal Center, 800 Scouth Figueroa Street, Suite 1120, Los Angeles, CA 90017,
paula.peariman@lls.edy, and lanLwolimann@ills. edu

Lega! Aid Society-Employment Law Center (LAS-ELC) is a nonprofit, legal services
organization that has been assisting California’s low-income working families for more
than 90 years. LAS-ELC has a Disability Rights Program specifically dedicated to
disability rights law issues. LAS-ELC receives California IOLTA funding as a qualified
legal services project. Contact via Claudia B. Center, £sq., Director, Disability Rights
Program, Legal Aid Society-Employment Law Center180 Montgomery Street, Suite
600, San Francisco, CA 94104, center@las-elc.org
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Legal Aid Foundation of Los Angeles
API Unit ] Other Office Locations:
Wl 1102 Crenshaw Boulevard Centeal Office, 1550 W. 87 Street, Los Angeles, CA 90017 T (213) 640-3887
Leeal Aid Los Angeles, CA 90019 East Los Angeles Office, 5228 Whittier Boulevard, Los Angeles, CA 90022 T (213) 640-3883
E o f*;“{ arion Phone: (323) 8(1-7989 Long BCaC?l Ofﬁc‘c, a1 Paclfjﬁc\j\venu‘(},'LOug Beach, CA Q(J8I.)2 T (562) 435-3501
Faxe (323} 036-6808 Santa Monica Office, 1640 5% Street, Suite 124, Santa Monica, CA 90401 T (3103 899-6200
e s ( ) - South Los Angeles Office, 7000 8. Broadway, Los Angeles, CA 90003 'T: (213) 6403950
(- W Wiﬂﬁﬂ@l‘g West Office, 1102 Crenshaw Boulevard, Los Angeles, CA 90019 1" (323) 801-7989
Wiriter’s Direct Line (323} 801-7976 ' Onir File Number 00-00001462

January 25, 2013

Attn: Invitations to Comment
Judicial Council of California
Administrative Office of the Courts
455 Golden Gate Avenue

San Francisco, CA 94102

Submitted via elecfronic mail
to invitalions@jud.ca.gov

Re: Proposed Mandatory E-Filing: Uniform Rules to Implement
AB 2073, Item Number: W13-05

To Whom it May Concern:

On behalf of the Legal Aid Foundation of Los Angeles (LAFLA), we
provide these comments to the Judicial Council as it considers the
implementation of rules on mandatory electronic filing and electronic
service in the trial courts. Thank you for taking the time to consider the
effects of these proposed rules on California's civil litigants.

We would like to recognize the public comments offered by the Legal
Aid Association of California (LAAC); State Bar of California Standing
Committee on the Delivery of Legal Services (SCDLS); California
Commission on Access to Justice, and various other legal services and
advocacy groups addressing the general impact of this rule, issues related
to fee waivers, limited scope representation, disability access and other
concerns facing legal services-eligible Californians. We note our
agreement with the insights and recommendations offered in those
comments and urge the Judicial Council’s close attention to them.

LAFLA comments here separately to focus on language access
issues within the scope of our experiences and expertise with limited-
English proficient (LEP) litigants and communities. Through our six
community offices, court-based clinics and self-help centers, multi-lingual
hotlines, and community-based clinics, LAFLA provides free direct legal
services to over 14,000 people annually and assists an additional 55,000
become more knowledgeable about their legal rights.

The Frontline Law Firm for Poor and Low-income People in Los Angeles @éiﬁih%ﬁ
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introduction

California is a state that is racially, ethnically, and linguistically
diverse. Over 27 percent of Californians are foreign-born, compared fo
nearly 13 percent nationally." Californians speak over 220 languages® and
43 percent of Californians speak a language other than English in their
homes.® The top five primary languages spoken at home after English
include Spanish (8.1 million speakers), Chinese (815,386 speakers),
Tagalog (626,399 speakers), Viethamese (407,119 speakers), and Korean
(298,076 speakers).* While the wide variety of languages spoken in the
state enriches California culturally, individuals who speak other languages
at home may also be limited-English proficient (LEP). In fact, approximately
6 million Californians “experience some difficulty speaking English,” with
‘roughly 40% of Latinos and Asians overall and half of certain Latino and
Asian ethnic groups being LEP."

Limited-English proficiency impacts one's “ability to access
fundamental necessities such as employment, police protection, and
healthcare.” While underrepresented groups among native English
speakers often face similar challenges, these challenges are compounded
for LEP individuals who must alsc contend with an incredible language
barrier. Thus, unsurprisingly, access to the courts has proven difficult for
LEP individuals, who have higher rates of poverty than the general
population in California.”

As the California Commission on Access to Justice observed in its
2005 report, “[flor Californians not proficient in English, the prospect of
navigating the legal system is daunting, especially for the growing number
of litigants who have no choice but to represent themselves in court and

! See U.S. Census Bureau, “State & County QuickFacts,” available at:
http://quickfacis.census.gov/qid/states/06000. him! (listing 2007-2011 figures for foreign-born individuals).

? See California Commission on Access to Justice, “Language Barriers to Justice in California” at 1 (2005), available
at; http/Awww calbar.ca.gov/LinkClick aspx M {ileticket=T95ATY vdnho%3 D& iabid=2 16

3 See U.S. Census Bureau, “State & County QuickFacts,” available at:
http/fquicktacts census. pov/gfd/states/06000 htmi (listing percentage of people over age 5 speaking language other
than English at home, 2007-2011).

¥ Asian Pacific American Legal Center of Southern California and APIAHF, “California Speaks: Language
Diversity and English Proficiency by Legislative District” at 5 (2009), available at
http/fwww.apiahforg/sites/default/{iles/ APTAHE Reports 2009.pdf

*Id. at 6.

*Id. at 2.

7 See U.S. Census Bureau, American Fact Finder, available at:

hitp/Mfactfinder? census. gov/faces/tableservices/ist/pages/productview. xhim|7pid=ACS 11 1YR_S1603&prodTvpe
=tzble (listing characteristics of people by language spoken at home, 2011 American Community Survey 1-Year
Estimates).

The Frontline Law Firm for Poor and Low-income People in Los Angeles %%%,}{J )
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therefore cannot rely on an attorney to ensure they understand the
proceedings.”® The report notes that approximately 7 million Californians
“cannot access the courts without significant language assistance, cannot
understand pieadings, forms or other legal documents and cannot
participate meaningfully in court proceedings without a qualified
interpreter.”® To ensure that the California state court system is promoting
justice for ali Californians regardless of language ability, issues concerning
language access and limited-English proficiency in the courts must be
addressed in light of the proposed rule change concerning mandatory
electronic filing and service.

i.egal Backaround and Mandates

Safeguards protecting limited-English proficient individuals in
accessing the courts can be found in both state and federal statutes.
California Government Code §§ 11135, et seq. and its accompanying
regulations provide that no one shall be “denied full and equal access to
benefits of, or be unlawfully subjected to discrimination under, any program
or activity that is conducted, operated, or administered by the state or by
any state agency, is funded directly by the state, or receives any financial

assistance from the state,” on the basis of “linguistic characteristics”.™

Federally, Title VI of the Civil Rights Act of 1964 (Title VI) and its
implementing regulations prohibit direct and indirect recipients of federal
financial assistance from discriminating on the basis of national origin,
which has been interpreted to include meaningful language access.’' As
recipients of federal financial assistance, California courts are subject to the
mandates of Title VI and its implementing regulations to ensure equal
access to the courts by providing necessary language assistance
services. The Department of Justice (DOJ), the federal agency that
enforces Title VI requirements, provides financial assistance to California
courts, and on June 18, 2002 issued guidance to recipients of such funding
detailing these mandates. This guidance is clear that language access to
litigants be provided both inside and outside the courtroom.” The DOJ has

¥ «Language Barriers to Justice” at 1.

Id.

 California Government Code §§ 11133, 11139; Cal. Code Regs. Title 22, Section 98210(b).

42 U.S.C. § 2000d (2004); Lau v. Nichols, 414 U.S, 563, 568-569 ( 1974) (“Chinese-speaking minority receive
fewer benefits than the English-speaking majority from respondents’ school system which denies them a meaningful
opportunity to participate in the educational program—all earmarks o the discrimination banned by the {Title VI]
regulations.”).

" 67 Fed. Reg. 41455-41471 (2002).
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released a number of guidance letters o recipienis on this issue, including
one on August 16, 2010, making it clear that Title VI requires state courts to
provide free interpreter services in all civil, criminal, and administrative
proceedings.”™ This mandate is also for services outside the courtroom, as
well:

Examples of such court-managed offices, operations, and
programs can include information counters; intake or filing
offices; cashiers; records rooms; sheriffs offices; probation
and parole offices; alternative dispute resolution programs;
pro se clinics; criminal diversion programs; anger
management classes; detention facilities; and other similar
offices, operations, and programs. Access to these points of
public contact is essential to the fair administration of justice,
especially for unrepresented LEP persons. DOJ expects
courts to provide meaningful access for LEP persons fo such
court operated or managed points of public contact in the
judicial process, whether the contact at issue occurs inside or
outside the courtroom.™

Therefore, any implementation of new requirements mandating electronic
filing and electronic service must take into consideration the needs of LEP
litigants at every stage of the court process.

Overview of Key Issues Affecting LEP Litigants and Communities

We do not wish to duplicate comments on general topics concerning
low-income, legal services-eligible individuals and court access, as these
are well-documented in other comments submitted by the organizations
referenced above. We want to emphasize that the needs of and mandates
regarding LEP litigants must be incorporated into all aspects of any rule.
The points below highlight and support some key areas that we believe are
especially critical for LEP litigants and communities.

1. Certain Populations Should Be Automatically Exempted, Not
Forced to Opt-Out

We strongly support the comments of other organizations in
recommending that self-represented litigants be automatically exempt, but

¥ www lep.sov/final courts lir 081610.pdl
g
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able to “opt-in” if they choose to electronicaily file documents. Seif-
represented litigants may not have access to computers and may have
difficulty filing documents electronically. This is particularly true for litigants
with limited-English proficiency, who are more likely than English-speaking
litigants to be living in poverty and face more barriers to accessing the
courts.

Many self-represented litigants lack access to technology and even if
such technology is provided by the courts or public access areas, those
who are LEP will experience even more confusion attempting to navigate
unfamiliar equipment and terminology. Litigants may have to learn how to
use scanners, printers, modems, software to “save as” PDFs, etc., as well
as compose and send private personal information via a public library or
court terminal. LEP litigants are more likely to lack comprehension
regarding how to send and confirm transmittal of an electronic document,
which could greatly impede these litiganis from having their cases fairly
presented and heard.

Forcing self-represented litiganis to opt-out would be overly
burdensome. in many immigrant communities, there is already a pervasive
problem with many LEP self-represented litigants seeking assistance from
unscrupulous notarios and brokers, who charge exorbitant fees to assist
individuals with form preparation, which is usually very poor guality.

Placing further burdens and barriers on the low-income LEP population
would only create new opportunities for these notarios and brokers to take
advantage of litigants facing desperate situations.

If there is no exemption for all self-represented litigants, certain types
of cases should be exempted, such as domestic viclence restraining order
proceedings, civil harassment restraining order proceedings, elder abuse
cases, unlawful detainer proceedings, and all family law cases. These
cases have an overwhelming number of self-represented litigants and
critical issues at stake, including fundamental rights regarding the care of
minor children and relief from abuse. The recent Elkins Family Law Task
Force’'s Final Report and Recommendations, released in April 2010 by the
Judicial Council of California Administrative Office of the Courts, found that
in many communities, more than 75% of family law cases have at least one
self-represented litigant. In many immigrant LEP communities,
underreporting of domestic violence is a serious problem, and imposing
additional requirements may serve as further impediments for victims

The Frontline Law Firm for Poor and Low-income People in Los Angeles . E\{ -
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seeking needed protection.™®

2. Notice of the Exemption and Opt-In/Opt-Out Process Should be
Made Clear

If there is an exemption, the exemption and opt-in process should be
made very clear so that self-represented litigants understand that it is not
mandatory for them. This is especially important for LEP litigants. As
detailed further below, we recommend that any notices and outreach
regarding new court policies should be transiated into the top five most
widely spoken non-English languages in each county. Further, court staff
who are bilingual or have access to interpretive services should be
available to explain any new rules to LEP litigants.

Further, if a self-represented litigant opts-in, there should be an
opportunity to opt-out later if the litigant discovers that electronic filing or
service of documents is not appropriate for that person. Accessing
electronically served documents in public libraries, borrowed computers,
smart phones, or dial-up internet all creates additional barriers to accessing
court files and may lead to additional confusion. Any opt-in forms should
offer two options when a litigant chooses {o file a document electronically:
an opt-in for the remainder of the case and an opt-in only for the one
particular filing. This is important in cases where a litigant may learn of a
required filing while in court and need to file that same day. The litigant may
want to opt-in for that filing only, or may choose to opt-in later when she
gains reliable access to the internet.

Many low-income litigants also obtain attorneys for limited periods
and often go in and out of being self-represented. This is very common
with LEP litigants because they often cannot understand their court filings,
cannot obtain qualified interpreters for their hearings, or access traditional
legal services. As a resulf, they may hire an attorney for one hearing or
limited scope, and then be self-represented again. There must be a
meaningful way for these litigants o opt-out easily if this occurs. For
example, a represented party who has consented fo e-filing and e-service
but becomes unrepresented should be exempt from that point on unless
they opt-in and/or become represented again. The Substitution of Attorney
- Civil form should be modified to include an opt-out box to check, so that

* Naticnal Asian Women’s Health Organization, “Silent Epidemic: A Survey of Violence Among Young Asian
American Women.” 2002, p. 9.
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is no longer subject to e-filing or e-service. If an LEP litigant, now self-
represented, is unaware that she must e-file and receive e-service, there
could be disastrous consequences in her legal case.

3. Electronic Filing vs. Electronic Service

Separate forms and procedures should be available for e-filing and e-
service. Self-represented LEP litigants who choose to e-file will likely have
to obtain assistance preparing their paperwork and filing. Thus it may be
possible for a self-represented LEP litigant to e-file as a cne-time or
occasional occurrence, but that litigant may not have ready access to an
email account. Libraries have time-limited access to computers and
litigants may not have computer or internet at home. These limitations will
affect self-represented LEP litigants not only during the filing process, but
during the service process. Even if they do have access to an email
account, self-represented LEP litigants may not be able to understand what
they are receiving or that they are being served documents in this manner.
Therefore, e-filing and e-service should be separate and distinct processes,
and self-represented litigants should be exempt from both, but be allowed
to opt-in to one or the other.

4. Opting-Out of Electronic Filing and Electronic Services

If the Judicial Council does not adopt an exemption, and there is an
opt-out, rather than an opt-in exemption, each court will have to ensure that
all litigants’ access to the courts is protected. Requiring an opt-out
procedure further complicates litigants’ experience with the courts as self-
represented litigants must understand when to file a request before they
miss early deadlines. Again, for self-represenied LEP litigants, this creates
an additional barrier in accessing the courts. We request that courts
provide appropriate written translations and have staff with access to
interpretive services available to explain the new requirements, so that LEP
litigants can meaningfully access the court process. Requiring an opt-out
procedure will increase the burden on the courts because self-represented
LEP litigants will inevitably require individualized assistance in their
language. '

Like the current fee waiver process, litigants must be permitted to
paper file any documents or pleadings with their request to opt-out. It must
be considered filed as of the day of filing, and the litigant must be given an

The Frontline Law Firm for Poor and Low-income People in Los Angeles %?;LEC &
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opportunity to cure any defects in the request within a reasonabie period of
time.

5. Pro Bono Clients and Legal Services Clients

in addition to seif-represented parties, parties represented by pro
bono and legal services attorneys should also be allowed to “opt-out” or to
qualify for a waiver of the cost of electronic filing. As a legal services
provider that represents many LEP litigants, we are uncertain of whether
we will have the personnel and resources o meet the technological
requirements for electronic filing. Without such an option, added expenses
and costs may prevent or curtail pro bono attorneys’ ability and willingness
to represent clients.

Translating Materials and Forms

The proper translation of state court materials and forms is essential
to bridging the language divide between the California court system and the
LEP populations it serves. The following suggestions are ways in which
state courts can make themselves more accessible to LEP populations,
should the proposed mandatory electronic filing rule be adopted.

First, courts in each county should work with their vendors to create
introductory materials and clear guidance such that LEP individuals
understand the steps they need to take in order to successfully complete
necessary transactions and electronic filings. Each county’s courts should
provide any such materials and/or guidance in the five most widely spoken
non-English languages in each county. Courts should also have bilingual
staff or access to interpretive services at filing windows, public kiosks and
self-help centers so LEP litigants can ask questions and seek assistance.

Similarly, courts in each county should provide bilingual forms
containing transiated text written alongside the original English text, thus
facilitating litigants understanding and completing forms in English. The
courts should create one such form for each of the five most widely spoken
non-English languages in their respective counties.

Third, courts should be strongly discouraged from using Google
Translate or similar services to translate court webpages, as the
translations have been proven to be inaccurate and confusing to non-
English speakers. The use of online translators such as Google is not an
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adequate substitute for human transiation. Our bilingual staff attempted to
explore the website of the Orange County Courts (www.occourts.org),
where a pilot project of this mandatory rule is being conducted, using the
Google franslation offered on the homepage. Navigating the website in
some of the Asian languages, as translated by Google, did not provide
meaningful translation of the content and was very confusing to the reader.
The court forms were oo large to translate and the services provided by
the vendor were not translated.

Finally, the courts must conduct effective outreach to LEP
communities concerning any changes to court rules regarding electronic
filing. Courts in each county should create signs and flyers to be posted
prominently in each courthouse detailing electronic filing requirements.
These signs and flyers should appear in the five most widely spoken non-
English languages in the county. Additionally, courts should consider
placing translated notices pertaining to the changes in local media that
reach LEP communities, such as non-English language newspapers, This
multilingual outreach should clearly explain both changes to the electronic
fiing requirements and any exemptions that may apply. Effective outreach
is essential in ensuring that LEP communities receive fair and proper notice
concerning any changes to state court filing requirements.

If you have any questions regarding these comments, please feel free
to contact Joann Lee at jlee@lafla.org or (323) 801-7976. Thank you very
much for your consideration.

Sincerely,

Silvia R. Argueta
Executive Director

Joann H. Lee
Directing Attorney
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Rachel Matteo-Boehm
Dizect: 415-268-199¢6
Fax: 415-430-4396

January 31, 2013

ViA HAND DELIVERY AND E-MAIL

Camilla Kieliger

Tudicial Council of California
Administrative Office of the Courts
455 Golden Gate Avenue

San Francisco, CA 94102

Re: Press Group Comments on Mandatory E-Tiling:
Uniform Rules to Implement Assembly Bill 2073 (Ttem W13-05

Dear Ms. Kieliger:

On behalf of the California Newspaper Publishers Association, the First Amendment
Coalition, Californians Aware, and Courthouse News Service {the “Press Groups”),
we make this submission in response to the invitation for comments on “Mandatory
E-Filing: Uniform Rules To Implement Assembly Bill 2073.”

The proposed tule changes inchude an ostensibly minor reviston that could be used to
work a fundamental change in access to court records — a change not contemplated
or authorized by Assembly Bill 2073. Namely, the proposed rules would create a new
category of court records: those that have been “officially filed,” as opposed to
“filed” for all other purposes.

At best, the proposed changes are confusing without serving any meaningful
function. However, based on past statements by court administrators, 1t appeats the
true purpose of introducing the concept of an “officially filed” document into the
Rules of Coutt is to provide administrators with justification for denying public
access to records that have been “filed,” under the long-understood meaning of that
term, until affer they have been “officially filed,” an event that, under the proposed
rules, would not occut until after “the processing and review of the document” by
court staff, whenever that might be. Proposed Rule 2.250(b)(7) (emph. added).’

The proposed rule changes would thus give court administrators unbridled discretion
to delay press and public access to fundamentally public records until administrators
decide such access 1s appropriate — even if it is days or weeks after the “filed” date.

' Also at issue are proposed changes to Rule of Court 2.259(c} and proposed new Rule 2.253(b)(7).
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As detailed in part 11 of these comments, changing the technical definition of “filing” cannot alter the
fundamental federal constitutional requirement of timely public access to records submitted to the
court. Adopting the proposed changes, if used to justify access delays, would put the Rules of Court
in violation of this federal consttutional mandate.

And as explained in part 1L, the adoption of these proposed changes would put the revised rules n
conflict with the legislative treatment of court records in this state, which comports with the federal
constitutional standard. The proposed rules, if adopted, would thus also violate Article VI, § 6{d) of
the California Constitution, which provides that while the Judicial Council may “adopt rules for court
administration, practice and procedure,” those rules “shall not be inconsistent with statute.” To avoid
these federal and state constitutional concerns, the proposed rule changes that would divide e-filed
documents into “filed” and “officially filed” records should be removed or revised along the lines
suggested in part IV to make clear that they may not be used to delay access to court records.

Finally, as discussed in part V, rushing to adopt statewide mandatory e-filing rules to be effective in
July 2013 completely undermines the rattonale for operating a mandatory e-filing pilot program in the
first place. Assembly Bill 2073 explicitly requires the Judicial Council to adopt mandatory e-filing rules
that are “informed” by a study of a pilot program at the Orange County Supertor Court. Code of Civ.
Proc. § 1010.6(d){2) & (f). But instead of following this mandate, the proposed rules were drafted and
circulated befote the Orange County pilot program even began. Both as a matter of prudent
policymaking and under the express terms of § 1010.6, the proposed rules are premature, especially
considering the serious federal and state constitutional concerns that adoption of the proposed rules
would create.

The prospect of precipitously adopting mandatory e-filing rules without first going through a pilot
program is especially troubling in light of the recent debacle over the California Case Management
System (“CCMS”). Although CCMS was adopted in only a few courts, Orange County — the site of
the pilot progtam envisioned by AB 2073 — was one of them. Given the enormous amount of public
funds spent on that failed project, caution is essential to ensure that the past mistakes assoctated with
CCMS are not repeated and that the delays and inconsistencics i public access associated with CCMS
in Orange County — as well as in the handful of other courts that were early adopters of CCMS —do
not carry over into the expansion of e-filing authorized by AB 2073.

i About The Press Groups Submitting These Comments

The Californta Newspaper Publishers Association (*CNPA”) is a nonprofit trade association that
represents the mutual interests of the state’s newspapers, from the smaliest weekly to the largest
metropolitan daily. Its 850 daily, weekly, and student newspaper members depend on quick and
complete access to court records to inform the public about criminal and civil cases and the judicial
system.
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The First Amendment Coalition (“FAC”) is an award-winning, nonprofit public interest organization
dedicated to advancing free speech, more open and accountable government, and public participation
in civic affairs, It serves the public, public servants, and the media in all its forms. It is committed to
the principle that government is accountable to the people, and strives through education, public
advocacy, litigation, and other efforts to prevent unnecessary government secrecy and to resist
censorship of all kinds.

Californtans Aware is a nonprofit organization established to help journalists and others keep
Californians aware of what they need to know to hold government and other powetful institutions
accountable for their actions. Its mission is to support and defend open government, an enquiring
press, and a citizenry free to exchange facts and opinions on public issues.

Courthouse News Service (“Courthouse News”) is a legal news service for lawyers and the news
media that focuses on civil lawsuits, from the initial filing on through to appellate rulings. It covers
every major ctvil courthouse in every county in California on a regular basis, as well as in major cities
actoss the nation. Other news outlets mcreasingly look to Courthouse News to provide them with
information about newsworthy civil filings, which puts Courthouse News in a position similar to that
of a pool reporter. Courthouse News’ media subscribers include such California entities as the Los
Angeles Times, the San Jose Mercury News, and the Los Angeles Business Journal. Several academic
institutions, including UCLA, also subscribe to Courthouse News’ reports.

II. Defining “Filed” To Mean Something Other Than What “Filed” Has Ttaditionally
Meant Would Not Solve Any Existing Problem But Would Create Serious New Ones

The Rules of Court currently define “electronic filing” as “the electronic transmission to a court of a
document in electronic form.” Rule 2.250(b)(7). This definition is consistent with existing rules and
law governing paper records, as well as traditional understandings of what it means to file a document

with a court.

The proposed changes would add the following sentence to the curtent definition: “Fot the purposes
of this chapter, this defition concermns the activity of filing and does not include the processing and
review of the document, and its entry into the court records, which are necessaty for a document to be

officially filed.”

This proposed language, perhaps innocuous at first glance, is potentially profound in significance.

The concept of an “officially filed” document — and the notion that such status is dependent on the
completion of unspecified tasks associated with “processing and review” — is foreign to California law.
It appeats the primary — and perhaps sole — purpose of the “officially filed” concept is to justify
arguments by court administrators that the public has no right to access a court record until court staff
deem it fit for public viewing. The access delays that would inevitably result would violate the federal
constitutional right of timely access to court records and be contrary to the practices of state and
tederal courts around the nation.
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The “officially filed” concept is echoed in the three variations of proposed Rule 2.253(b}(7}
concerning the time by which a document must be filed to satisfy deadlines: “Any document that is
electronically filed with the court after the close of business on any day is deemed to have been filed
on the next court day. This provision concerns oaly the effective date of filing; any document that is
electronically filed must be processed and satisty all other legal filing requirements to be filed as an
official court record.” This second sentence — which appears in all three variations of proposed Rule
2.253(b)(7) — also appears in the proposed changes to Rule 2.259(c).

A Recent History Suggests The Proposed Change In What It Means To “File”
A Record Electronically Is Meant To Allow Court Administrators To Delay Public
Access To Court Records Until After “Processing And Review”

As far as the Press Groups can determine, the first public attempt by court administrators to suggest
“filed” means something other than what the bar and the public have always understood it to mean
occutred in 2010, in connpection with public comments relating to a draft document prepared by the
Administrative Office of the Courts entitled “Trial Court Records Manual” (“TCRM”).

In September 2010, the same coalition of press groups submitting these comments responded to an
invitation for comment on the TCRM. The Press Groups noted that the TCRM laudably recognized
that “providing a ‘complete, accurate, and accessible court record, created and available in a tmely
manner,” is a ‘basic role|] of the judiciary,” but that it provided no specific guidance or requirements
to counteract the increasing degree to which trial courts in California were failing to fulfill this basic
role. Press Groups’ Comments on TCRM at 2 (quoting TCRM at 3)) (attached as Exhibit A).

As the Press Groups noted, delays in public and press access to newly filed court documents ate
almost always caused by internal procedures in the clerk’s office that require the completion of
administrative “review” and/or “processing” (amorphous terms that can include any number of
administrative tasks and can take days or even weeks} before the press or public is allowed to view
documents filed with the coust. I4. at 4-5. But as reflected in the survey of other state and federal
courts’ access procedutes attached as Exhibit B, courts around the country provide access to newly
filed documents prior to review or processing.

Putting review and processing — whatever that may mean and however long it takes — before access
makes the speed of access wholly dependent on court staffing and other administrative resources,
commodities in short supply in California’s courts. Though speedier access is a virtue espoused by
proponents of Assembly Bill 2073, the Press Groups observed that e-filing has not always provided

2 Seg, e.g., Assem. Comm. on Judiciary, Analysis of Assem. Bill 2073, 2011-2012 Reg, Sess., at 6 (April 23, 2012)
{noting Orange County Superior Couzt’s representation that “[e]-filing makes the court records avatlable faster
and sooner to everyone, including the public”); Sen. Judiciary Comm., Analysis of Assem. Bill 2073, 2011-2012
Reg. Sess., at 9 (fune 18, 2012) (noting bill authot’s identification of “easier and timelier access to records and
documents by the courts and the public” as an advantage of e-filing).
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that result because e-filing systems are just as susceptible to processing delays as paper-based courts
{and perhaps more so, depending on how the system is operated). Id at 9-10. The Press Groups’
comments therefore recommended that whatever intake procedures were adopted should ensure thete
is some means for timely, traditional same-day access to newly filed court records. Id. at 5-7.

The official response to the Press Groups’ comments — included in a report by William Vickery, then-
Administrative Director of the Coutts, to the Judicial Council — was surprising. Rather than address
the delays in access created by making administrative procedures a precondition to access, the
response effectively denied their existence. Agreeing that the public has a right to access “documents
that have been filed with the court,” the response suggested that filing did not mean what the press
and public — and the bar and other members of the judicial community — had long thought it did.
December 14, 2010 Report from William Vickery to Judicial Council (“Repott”), at 6-10.
“ID]ocuments that have been received [by the court], but not yet processed for filing,” the Report
opined, were “pre-filed documents” that the public had no right to see. Id. at 7-9.

As far as we are aware, the notion of a “pre-filed document™ did not appear again in official discourse
after the Report, perhaps because the notion of a “pre-filed document” is so clearly at odds with
traditional conceptions of what it means to “file” a document with a court. But the impulse to put
administrative procedures ahead of public access remains, and the proposed rules appear to be an
attempt to play a similar semantic game with respect to the public’s right of access to court records.”

In the proposed rules, the dubious notion of a “pre-filed” document has been replaced with the
equally dubious notion of an “officially filed” document. The proposed rules would retain the
traditional understanding of “filing” as a document crossing the threshold of the clerk’s window,
passing from the possession of the litigant to the possession of the court for its consideration and
action. But, as in the “pre-filed” conception, the proposed changes would create 2 second threshold
for the document to cross — one that separates “filed” from “officially filed” documents.

3'The Report is attached as Exhibit C. According to the Report, the TCRM was prepared by the Court
Executives Advisory Committee’s Working Group on Records Management, comprised of court executive and
technology officers from vatious counties, including Orange County, and the responses to the Press Groups’
comments were recommended by the Committee. Report, at 3 & nn.5, 7.

¢ Alan Catlson, the CEO of the Orange County Superior Court — the site of the e-filing pilot program
envisioned by AB 2073 — has previously asserted that a court record is not a public record until after a certain
amount of processing has been completed. Similarly, the CEO of the Ventura County Superior Court, which
has not adopted e-filing, has taken the position that he will not provide press or public access to newly filed
civil complaints unti after the “requisite processing” has been completed and the complaints are “approved for
public viewing.” The delays in access flowing from that position — more than 75% of complaints delayed by
two or more court days, with actual delays stretching up to 34 calendar days — are the subject of litigation filed
by Courthouse News against the Ventura County CEO, currently pending before the Ninth Circuit. See
Counrthouse News Service v. Planer, U.S. Court of Appeals Docket No. 11-57187.
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If this new category is intended to give court staff authority to decline requests to access newly filed
documents for some undetermined amount of time, until after a2 document has been deemed
“officially filed,” the result would be repeated violations of the federal constitutional right of access, as
explained further below.

It would also mark a dramatic departure from the many other courts, both state and federal, that
provide access to court records upon receipt, before review ot processing by court staff. As reflected
in the nationwide survey of court access procedures attached as Exhibit B, this access was
traditionally provided in the paper-based world and continues with e-filing.

For example, in many federal courts, newly e-filed documents flow instantly onto PACER for online
paid viewing - and at public access terminals at the courthouse where the same documents can be
viewed free of charge ~ without any human intervention priot to public access. In other federal courts
where newly filed documents do not flow automatically onto PACER, alternative provisions are made
so that interested persons can nevertheless access the new filings as they are received by the court,
such as setting up a separate electronic queue whete new documents can be accessed before they have
been reviewed or processed by court staff, in some instances even before a case number has been
assigned. Similat procedures for access prior to review or processing by court staff have been are in
use by state courts, including those that have transitioned to e-filing, as is also reflected in Exhibit B’

Indeed, there is nothing inherently different about e-filing versus paper filing that would Justify
delaying public and press access to newly filed court records until after processing and review. As
demonstrated by the courts that already do it, there is no technological barrier to providing electronic
access — either at the courthouse itself through public access terminals, or online over the Internet, or
both — as soon as a document is received by the court. And unlike in the paper world, where access is
usually provided to the original papet document, e-filing means a court can provide an electronic copy
for viewing by interested persons while retaining, at all times, physical possession of the document
itself.

B. Adopting A New Definition of “Filed,” In An Attempt To Justify Delays In Access
During “Processing,” Would Violate The Federal Constitutional Right Of Access

The Judicial Council should not countenance the definitional sleight of hand reflected in the proposed
rule changes when the public’s access to court records — a right that is fundamental to the
transparency of the judicial branch of our government — is at issue. Just as a court may not “carve(]
out anf] exception” to the right of access “by determining that if a document is lodged, rather than

* In contrast, and despite the Legislatuee’s express intent that AB 2073 speed public access, Otrange County
Supetior has refused requests to make newly filed documents available for review upon their receipt by the
court through an electronic gueve similar to that adopted by other courts. Instead, newly e-filed documents are
made available for review through the court’s web site, and only after they have been processed, the result of
which has been persistent delays in access.
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filed, with the court, it is not a judicial record,” Racky M. Bank v. Google, Inc., 428 Fed. Appx. 690, 692
(9th Cir. 2011), neither may the Judicial Council sanction an attempt to circumvent the right of access
to documents “[o]nce ... filed with the court.” In re Marriage of Jobnson, 598 N.E.2d 406, 410 (I App.
1992). The proposed changes would put the Rules of Court in conflict with the First Amendment

only 2 dozen years after the Judicial Council revised the Rules to bring them into compliance with the
First Amendment in light of NBC Subsidiary (KNBC-TV), Inc. v. Superior Courz, 20 Cal. 4™ 1178 (1999).

i The Federal Constitutional Right Of Access Applies To Substantive Records As Soon
As They Are Received By The Court, Whether “Filed,” “Lodged” Or “Submitted”

The press and public have a federal right of access under the First Amendment and the common law
to civil court cases, including court records. See, e.g., Rushford v. New Y orker Magazine, Ine., 846 F.2d
249, 253 (4th Cir. 1988); In re Continental 1. Secur. Litig., 732 F.2d 1302, 1308-09 (7th Cir. 1984).

The federal right of access attaches to “judicial tecords,” which includes all substantive ““written
documents submitted in connection with judicial proceedings.” Vasgues v, City of New York, 2012 U.S.
Dist. LEXIS 138444, *8 (S.D.N.Y. 2012) (quoting Lugosch ». Pyramid Co., 435 F.3d 110, 124 (2d Cir.
2006)); accord, e.g., Lencadia, Ine. 0. Applied Exctrusion Techs., Inc., 998 I.2d 157, 164 (3d Cir. 1993} (“[bly
submitting pleadings and motions to the coust for decision, one ... exposes oneself {to] public
scrutiny”) (quoting Mokbiber v. Davis, 537 A.2d 1100, 1111 (D.C. App. 1988)}; United Siates v. Corbitt,
879 F.2d 224, 228 (7th Cir. 1989) (access attaches to “documents submitted in connection with a
judicial proceeding”); F.T.C. v. Standard Financial Mgmt. Corp., 830 F.2d 404, 409 (1st Cir. 1987).

Thus, while the cases applying the federal constitutional and/or common law right of access often
speak of the right attaching “at the time documents are filed with the court,” Mokhiber, 537 A.2d at
1112; aceord, e.g., Lencadia, 998 F.2d at 161-62, that is judicial shorthand for the document leaving the
possession of a private party and coming into the possession of a branch of government, at which
point they become public records because “the public at large pays for the courts and therefore has an
interest in what goes on at all stages.” Cifisens First Nat'l Bank v. Cincinnati Ins. Co., 178 F.3d 943, 945
(7th Cir. 1999) (per Posner, C.J.); Union Oif Co. ». Leavell, 220 F.3d 562, 568 (7¢h Cir. 2000) (“What
happens in the halls of government is presumptively public business.”).

Consequently, the federal constitutional and common law rights of access attach to substantive
documents once received by court staff — ze., “lodged with the court,” Mokhiber, 537 A.2d at 11115
accord, e.g., Rocky MY, Bank, 428 Fed. Appx. at 692 — even if they ate never formally filed or are
subsequently withdrawn. T re Continental i), Secnr. Titig., 732 F.2d at 1310-11 (“immaterial” that party
withdrew substantive motion in support of which document at issue had been submitted to the coutt);
In re Peregrine Sys., 311 B.R. 679, 688 (D. Del. 2004) (recognizing that the First Circuit has held “that
documents not even part of the court file were accessible under the right of access doctrine because
‘they were duly submitted to the court’ and were ‘relevant and matexial to the matters sub judice™)
{quoting FTC, 830 F.2d at 410).
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That the “federal and the state Constitutions provide broad access rights to judicial hearings and
records” has been equally recognized by courts in this state. Copley Press, Ine. v. Superior Conrt, 6 Cal.
App. 4”106, 111 (1992) (quoted with approval on this point in NBC Subsidiary, 20 Cal. 4" at 1208
n.25) (citations to the First Amendment and Article I, § 2(a) of the California Constitution omitted).

In NBC Subsidiary, the California Supreme Court explicitly held that California law governing access to
civil court proceedings and substantive records must comply with First Amendment requirements. 20
Cal. 4™ at 1216-17, 1208 n.25; accord, ¢.g., Savagho v. Wal-Mart Stores, Ine., 149 Cal. App. 4™ 588, 396
(2007); Burkle v. Burkle, 135 Cal. App. 4™ 1045, 1062 (2006); see also Rule of Court 2.550(c) (“Unless
confidentiality is required by law, court records are presumed to be open.”).

This “broad” federal constitutional right of access “encompasses a great volume and diversity of
materials, including most of the contents of files in the courthouse,” Copley Press, 6 Cal. App. 4% ar 114,
such as “the various documents filed in or received by the court” Id. at 113 (emphasis added).

2. As Recognized By The California Supreme Court, The Federal Constitutional Right
Requires That Access To Court Records Be “Immediate” And “Contemporaneous”

A critical component of the federal constitutional right of access is that, “[ijn light of the values which
the presumption of access endeavors to promote, a necessary corollary ... is that once found to be
appropriate, access should be immediate and contempotaneous.” Grove Fresh Distribs., Ine. v. Everfresh
Juice Co., 24 F.3d 893, 897 (7th Cir. 1994); Globe Newspaper Co. v. Pokasks, 868 F.2d 497, 507 (1st Cir.
1989) (“even a one to two day delay impermissibly burdens the First Amendment”); Assoczated Press v.
U.S. District Conrt, 705 F.2d 1143, 1147 (9th Cir. 1983) (“It is irrelevant that some of these pretrial
documents might only be under seal for ... 48 houts .... The effect of the order is a total restraint on
the public’s first amendment right of access even though the restraint is limited in time.”); Vasgues,
2012 U.S. Dist. LEXIS 138444, *10 (“The First Amendment and common-law create a ‘presumption
of immediate public access.”) (quoting Laugosch, 435 F.3d at 126) (emphasis in original).

It necessarily follows, as the California Supreme Court has held, that delays in access are the functional
equivalent of access denials and are thus unconstitutional unless the procedural and substantive
requirements for sealing records have been satisfied. NBC Swbsidiary, 20 Cal. 4% at 1219 n.42 (rejecting
asgument that ““[dlelaying media access ... is not a prior restraint warranting exacting First
Amendment scrutiny™ because “temporarily sealfing] the hearing transcripts ... precludfes] access to
information in the first instance” and thus is “subject to ‘exacting First Amendment scrutiny™); /4. at
1220 n.43 (refusing to follow authority assetting that ““[c]ontemporaneity of access to written material
does not significantly enhance’ the public’s ability to ensure proper functioning of the coutts”).

In sum, “the public’s long-standing right [of access] cannot be absterged by the simple expedient of
[treating] documents [as] lodged,” rather than “filed,” until staff determines they should be officially
filed. Rocky Mr. Bank, 428 Fed. Appx. at 692. Court administratoss have “not pointfed] to any
authotity for the proposition that lodging alone,” or treating documents as lodged but not yet officially
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filed, “is sufficient to overcome the public’s right of access,” 7d,, even for a relatively brief period of
time. Courthouse News Service v, Jackson, 2009 U.S. Dist. LEXIS 62300, *4-5, 10-11 (S.1D. Tex. 2009)
(“the 24 to 72 hour delay in access [to newly filed complaints]” - created by state court’s cletk position
that documents must be “verified for corsect cause number, proper court, accurate title of document
and proper categoty before they are made available to the public,” as well as scanned and posted
online — “is effectively an access denial and is, therefore unconstitutional”).

Accordingly, redefining “filed” to allow staff to deny public and press access to documents received
by the court until staff deem them ready to be “officially filed” would violate the federal constitutional
right of access because administrators’ denial of access daring that period cannot satisty the
procedural and substantial standards for sealing (even temporarily) of court records set out in NBC
Subsidiary, 20 Cal. 4™ at 1216-18 and Rules of Court 2,550 and 2.551.

III. ‘Treating “Filed” Electronic Court Records As Something Other Than Public
Records Is Contrary To State Law Incorporating The Federal Constitutional
Standard, And Would Be Unconstitutional For This Additional Reason

The First Amendment’s mandate that a public right of access attaches to substantive records received
by the court has been codified in California coutt rules and statutes. And although the statute that the
proposed rule changes putport to implement does not speak directly to this issue, it evinces a clear
legislative intent to treat electronically filed documents the same way by requiring that e-filed
documents have the same legal status as papet records. Code of Civ. Proc. § 1010.6(b)(1).

Because the proposed rule changes conflict with “the Legislature’s intent behind the statutory scheme
that the rule was intended to implement,” adopting the proposed rule changes would not only put the
Rules of Court in conflict with federal constitutional requirements but also with the California
Constitution, which only allows the Judicial Council to ““adopt rules for court administration, practice
and procedure ... [that are] not inconsistent with statute.”  California Court Reporters Ass'n v. Judicial
Council, 39 Cal. App. 4th 15, 21-22, 25-26 (1995) {quoting Cal. Const., Art. VI, § 6(d)).

A. California Law On Court Records Follows The Federal Constitutional Standard

California statutory law defines a “[cloust record” to include “[a]ll filed papers and documents in the
case folder” and “all filed papers and documents that would have been in the case folder if one had
been created.” Gov't Code § 68151{a}(1). This definition was enacted in 1994, two years after the
Court of Appeal’s decision in Copley Press and is consistent with the “broad” definition of “[cJourt
records” in that decision, which held that “most of the contents of files in the courthouse” — such as
“the various documents filed in or received by the court” — are “public records available to the public
in general including news reporters.” 6 Cal. App. 4th at 111, 113-14 {internal quotation omitted).

Any doubt that the statutoryl definition of a “court record,” to which the right of access attaches, was
intended to apply to pleadings received by the coutt was dispelled in 2001. After NBC Subsidiary held
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that state laws concerning access to civil court proceedings and records must meet federal
constitutional standards, 20 Cal. 4th at 1197, 1216, the Judicial Council amended the Rules of Coutt to
bring them into compliance with “the First Amendment right of access.” Cal. R. Ct 2.550, Advisory
Comm. Comment. These rules provide that “court records are presumed to be open,” Cal. R. Ce. .
2.550(c), and define a court “record’ [to] means all or a portion of any document, paper, exhibit,
transcript, or other thing filed or lodged with the court.” Cal. R. Ct 2.550(b)(1) (emph. added).’

Even before the most recent amendments to Code of Civil Procedure § 1010.6 brought about by AB
2073, that section incotporated these requirements by specifying, suser alia, that “[a} document that is
filed electronically shall have the same legal effect as an original paper document.” Code of Civ. Proc.
§ 1010.6{b)(1). That provision remains unaffected by the current amendments.

B. The Proposed Changes Are Inconsistent With Legislative Treatment Of Coust Records

The proposed changes to Rules 2.250(b){7) and 2.25%(c) and proposed new Rule 2.253(b)(7), to the
extent they are used to justify delaying access after a court record becomes “officially filed,” would be
““inconsistent with statute™ — and thus would violate Article VI, § 6{d) of the California Constitution
as well as the First Amendment — “because they cannot be squared with the existing legislative scheme
requiring” that, with certain exceptions not applicable here, the public and press have a right of access
to court records, in paper ot electronic form, once filed or received by the court. Calfornia Conrt
Reporters Ass'n, 39 Cal. App. 4th at 33 (following, e.g., People v. Hall, 8 Cal. 4th 950, 953 (1994)).

'The division of electronic records into those that have been “filed” and those that have been
“officially filed,” if used to delay access until after a document is “officially filed,” 1s inconsistent with
Government Code § 68151(a) because 1it, in essence, takes an “anduly restrictive” view of what
constitutes a coust record. People v. Dubon, 90 Cal. App. 4th 944, 954 (2001) {rejecting interpretation of
“record” in Penal Code § 1016.5 inconsistent with definition of “court record” in § 68151(a) and
Cuopley Press, 6 Cal. App. 4th at 113}, Indeed, if Rules 2.550(b) & (c) ate consistent with the definition
of “court record” in § 68151(a), and cleatly they are, the proposed rule changes necessarnily are not.

Combined, Government Code § 68151(a) and Rules 2.550(b)-(c) - and the decisions in NBC Subsidiary
and Copley Press they incorporate - leave no doubt that a substantive document received by a court
from a party in a case becomes a “court tecord” to which the press and public have a right of access.
There is also no doubt the proposed rule changes would give documents filed electronically a different
legal effect until they cross an ill-defined administrative threshold and become “officially filed”
documents. This squately conflicts with the legislative mandate that electronically filed documents
“shall have the same legal effect as an original paper document,” Code of Civ. Proc. § 1010.6(b}(1),

¢ Although a conflict between existing and new Rules of Court may not violate Article VI, § 6(d) of the
California Constitution, the “Judicial Council’s own™ actions can help “support” a court’s determination of the
legislative intent underlying the statutory schemme to which the proposed rule changes must be compared to
determine if they pass constitutional muster. Cadifornia Conrt Reporters Ass'n, 39 Cal. App. 4% at 30.
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and thus would fail to pass constitutional muster. California Court Reporters Ass'n, 39 Cal. App. 4th at 22
(“the Judicial Council may not adopt tules that are inconsistent with governing statutes”).

The proposed changes also far exceed the scope of the Legislative mandate to the Judicial Council to
adopt “uniform rules to permit the mandatory electronic filing and service of documents for specified
civil actions in the trial courts of the state.” [4, § 1010.6(f). Nothing in AB 2073 directs the Judicial
Council to create a new category of documents that ate “officially filed,” nor does it suggest that the
Legislature intended the Judicial Council to adopt rules to allow administrators to decline requests by
the public or press to see newly filed documents until after administrative tasks associated with newly
filed documents have been completed.

Since the legislative histoty shows the Legislatare enacted AB 2073 with the intent of facilitating
public access to newly filed court tecords, to instead use that legislation as a hook to undermine the
public’s right to access coutt records by providing a justification for court administrators o delay
public access to e-filed records until some unspecified time after “processing and review” is
“inconsistent with the statute” because “‘its effect would have violated the legislative intent behind,™
and directly contravene an impottant purpose of, the amendments to “the statute.” California Conrt
Reporters Ass’n, 39 Cal. App. 4" at 24 (quoting In re Robin M., 21 Cal. 3d 337, 346 (1978)).

IV.  The Proposed “Officially Filed” Rules Provisions Should Either Be Removed Or
Revised To Make Clear That They May Not Be Used To Delay Access

Other than as an administeative device to delay public access to coutt records, the concept of an
“officially filed” document appears meaningless. A document need not be “officially filed” in order to
satisfy statutory ot court-imposed deadlines and need not be “officially filed” to have the “same legal
effect as a document in papes form.” See Code of Civ. Proc. § 1010.6(b){(1); Rule 2.252(f(1) & (2)
(proposed to be renumbered as Rule 2.252(c)(1) & (2)).

The Invitation to Comment states that the proposed changes to the definition of “electronic filing”
are meant “[tJo distinguish this definition from other meanings of ‘filing,”” but it does not say what
those “other meanings of ‘filing”” might be. Invitation to Comment, No. W13-05 at 16. Iralso
provides as an example that “when it is used to specify the effective date of a filing, it is the time of
transmission, not of processing or the completion of processing, that is determinative,” but it does not
explain what the time of “the completion of processing” detcrmines. 4 at 17. Crypdeally, the
Invitation notes that the proposed language “is also useful in distinguishing the act of filing from the
process required in order for a document to become an official record, which is significant for other
purposes,” but it does not say what those “other purposes™ ate. [d.

If the proposed change to the definition of “clectronic filing” is, in fact, intended to serve a legitimate
purpose and not intended to impact public access to court records, then that putrpose should be clearly
identified in the proposed rules, and the rules should make clear that “officially filed” status 1s not
intended to be a precutsor to access. Among other things, there should be express language stating
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that any changes to the rules do not affect Rule 2.254(c), which states that “{e|xcept as provided in
rules 2.250-2.259 and 2.500-2.506, an electronically filed document is a public document at the time it
is filed unless it is sealed under rule 2.551(b) or made confidential by law.”

If however, the intent of the proposed rule changes is to allow court administrators to delay access
until after “processing and review,” such a position should be taken in a manner that is open and
obvious rather than through a semantic sleight of hand in e-filing rules.

V.  Rushing To Adopt Uniform E-Filing Rules Undermines The Legislative Intent To
Start With A Pilot Program And Is Il-Advised, Especially In Light Of The Judiciary’s
Recent History With CCMS

Finally, the adoption of statewide mandatory e-filing rules is premature.

In considering the Assembly Bill that led to the amendments to Civil Code § 1010.6, the Assembly
Committee on the Judiciary noted that “a number of significant issues” — including public access to
court records — “must be resolved before moving from a voluntary approach to 2 mandatory
approach.” Assem. Comm. on Judiciary, Analysis of Assem. Bill 2073, 2011-2012 Reg, Sess., at 1-2
(April 23, 2012). 'The Committee proposed permitting “one trial court to pilot mandatory e-filing, and
directfing] the Judicial Council to study the pilot and then timely develop a uniform statewide rule that
all trial courts could choose to adopt.” Id. This is the route the Legislature chose to follow.

Amended Code of Civil Procedure § 1010.6 authorized Orange County Superior to operate a pilot
program for mandatory e-filing from January 1, 2013 to july 1, 2014, and ordered the Judicial Council
“to conduct an evaluation of the pilot project and report to the Legislature, on or before December
31, 2013, on the results of the evaluation.” Code of Civil Proc. § 1010.6{d)(2). The legislation requires
the Judicial Council to then “adopt uniform rules to permit the mandatory electronic filing and service
of documents” — rules which are to be “informed by” the evaluation of the pilot program. § 1010.6(f).

The proposed rules are at odds with the Legislature’s mandate and intent and thus ““unlawtul[y]
conflict with the statutory authotization™ for e-filing “contained 1 the governing statute.” Calfornia
Conrt Reporters Ass’n, 39 Cal. App. 4th at 25 (quoting Cox v. Superior Conrt, 19 Cal. App. 4th 1046, 1050-
51 (1993)). Instead of first allowing the Orange County pilot program to operate long enough for its
effects — intended and unintended — to reveal themselves, and only then using the results of the
evaluation of that program to prepare uniform mandatory e-filing rules, the process has been reversed.
The mandatoty e-filing rules were prepared and circulated before the Orange County mandatory e-
filing pilot project even began. This timing rendess the statutorily required evaluation of Orange
County’s e-filing pilot program utterly meaningless,

In addition to being contrary to what the Legislature ordered, this timing is a recipe for disaster. The
people of California aze still reeling from the hundreds of millions of dollars spent on the now-
scuttled CCMS. A pilot program for compulsory e-filing is essential to ensure that past mistakes
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associated with CCMS are not repeated.” While mandatory e-filing may ultimately be a good thing for
California litigants and courts, we respectfully suggest that rushing to a new solution 1s not good
public policy.

VI Conclasion

While the “officially filed” language in the proposed rule changes appears technical and harmless, its
potential significance must not be ovetlooked. Rights fundamental to the democratic process ~ like
the tight to know what goes on in the courts — are meaningless if they can be disregarded when they
become inconvenient. California has the opportunity to build e-filing systems that improve efficiency
and transparency. But, as history has taught us, rushing forward without taking the time to assess how
these systems will actually wotk for all concerned is quite likely to result in a system that is worse
rather than better.

The Press Groups thus respectfully urge the judicial Council to strike the “officially filed” language in
the proposed changes to Rules 2.250(b)(7) and 2.259(c) and proposed new Rule 2.253(b}(7), ot, if
there is a purpose for this language that is unrelated to access, to amend the proposed rules to identify
that purpose and make clear that “official filling” is not a precondition to public and ptess access.

In addition, the Press Groups respectfully submit that the Judicial Council should postpone the
adoption of mandatory e-filing rules until the Orange County pilot program can be properly tested
and evaluated, including an assessment of its impact on public and press access.

7 The coutts that were the early adopters of CCMS — including Orange County — were among the worst in
terms of access delays, ptitnatily because CCMS involved a cambersome, labor-intensive intake process that put
access after processing — a practice that the “officially filed” language in the proposed rules appears designed to
institutionalize in the past-CCMS era. After that court implemented mandatory e-filing for certain categories of
cases, e-filed documents were not typically available until a day ot two affer their paper-based counterparts
wete accessible. Orange County’s pilot expanded e-filing program - which requires that all documents filed in
limited, unlimited and complex civil actions be e-filed unless the Court rules otherwise — has been in effect
since January 1, 2013, and in the first few weeks of the pilot program, the delays in access that accompanied its
earlier e-filing program for specific case types have not been resolved and appear largely unchanged. As noted
above, Orange County has refused to implement the electronic queue solution for immediate access to e-filed
documents despite its widespread use by the federal courts and despite the fact there are no technological
bartiers to doing so. San Diego, also an early adopter of CCMS, has similarly failed to provide an electronic
quene to enable access to new documents as they are received by the court, despite requests that it do so.

Sacramento County Supetior Coutt — also an early CCMS adopter — also provides an example of the delays in
access that would result if processing were a precondition to access. In that coust, a presiding judge’s standing
ordet requires filing parties to submit an extra public access copy of case-initiating civil documents, which are
placed in a public access bin in the clerk’s office for review by the public and press prior to processing,

However, based on the coutt’s web site, processing regulatly takes more than 30 days and sometimes stretches
beyond 40 days.
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The Press Groups greatly appreciate the consideration of their views on the proposed rules by the
Judicial Council and the Court Technology and Civil and Small Claims Advisory Committees. Should

you have any questions or wish to discuss any of these issues further, please do not hesitate to contact
our offices.

Respectfully submitted,

BRYAN CAVE LLP
Rachel Matteo-Boehm
Roger Myers
Katherine Keating

By:

Rachel Matteo-Boehm
On behalf of California Newspaper Publishers Association,
Fitst Amendment Coalition, Californians Aware and Courthouse News Service

ce California Newspaper Publishers Association
First Amendment Coalition
Californians Aware
Courthouse News Service
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September 30, 2010

Ms, Camilia Kieliger
Judicial Council

455 Golden Gate Avenue
San Francisco, CA 94102

Re:  Commenis on Trial Court Records Manual (Item SP10-02)

Dear Ms, Kieliger:

On behalf of the California Newspaper Publishers Association, the First Amendment
Coalition, Californians Aware, and Courthouse News Service (collectively, the “Press
Groups™), we are pleased to make this submission in response to the Judicial Council’s
invitation for written cornments on the Trial Court Records Manuai (the “Manuwal’).

The Press Groups have a particular interest in the aspects of trial court record creation
and maintenance that affect the media’s ability to access court records in a timely
manner and therefore focus their comments on the court record creation process (Section
4.1), e-filing (Section 4.4), press access to court records (proposed new section within
Chapter 10), and case numbering systems (Sections 4.2 and 4.3).

L About the California Newspaper Publishers Association, the First
Amendment Coalition, Californians Aware, and Courthouse News Service

The California Newspaper Publishers Association is a nonprofit trade association that
represents the mutual interests of the state’s newspapers, from the smallest weekly to the
largest metropolitan daily, Iis 850 daily, weekly, and student newspaper members
depend on quick and complete access to court records to inform the public about
criminal and civil cases and the judicial system,

The First Amendment Coalition is an award-winning, nonprofit public interest
organization dedicated to advancing free speech, more open and accountable
government, and public participation in civic affairs. It serves the public, public
servants, and the media in all its forms. It is committed 1o the principle that government
is accountable to the people, and sirives through education, public advocacy, litigation,
and other efforts fo prevent unnecessary government secrecy and to resist censorship of
all kinds,

Rachel Matteo-Boehm 416.268.1986 rachel.matteo-hoshm@hro.com

560 Mission Street, 25th Floor San Franeisco, Galifornia $4105-2994 fof 415.268.2000 fax 415.268.1998
#54243 5 saf
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Californians Aware is 4 nonprofit organization established to help journalists and others
keep Californians aware of what they need to know to hold government and other
powerful institutions accountable for their actions. Its mission is to support and defend
open government, an enquiring press, and a citizenry free to exchange facts and opinions
on public issues. '

Courthouse News Service (“Courthouse News”) is a legal news service for lawyers and
the news media that focuses on civil lawsuits, from the initial filing on through to
appellate rulings. Other news outlets increasingly look to Courthouse News to provide
them with information about newsworthy civil filings, which puts Courthouse News ina
position similar to that of a pool reposter. Courthouse News’ media subscribers include
such well-known entities as the Los Angeles Times, the San Jose Mercury News, the
Houston Chronicle, The Dallas Morning News, The Boston Globe, the Detroit Free
Press, The Atlamta-Journal Constitution, and Forbes.

Courthouse News covers the major civil courthouse in every county in Californiaona
regular basis, as well as in major cities across the nation. This exiensive on-the-ground
experience has given Courthouse News a first-hand look at how a court’s intake
procedures can affect media access to newly filed documents.

1. General Comments

As an initial matter, the Press Groups applaud the recognition in the Manual that
providing a “complete, accurate, and accessible court record, created and available in a
timely manner” is a “basic role[]” of the judiciary, Manual at 3 (emphasis added).

This recognition is, of course, consistent with the First Amendment right of access to
court documents, which has been repeatedly recognized by the Ninth Circuit. See
Oregonian Pub. Co. v. U.S. Dist. Court, 920 F.2d 1462, 1465 (5th Cir, 1990); dssociated
Pressv. U.S. District Court, 705 F.2d 1143, 1145 (9th Cir. 1983), Courts have also
emphasized that access to court records must be timely. See, e.g., Assoclated Press, 705
F.2d at 1147 (even short delays constitute “a total restraint on the public’s first
amendment right of access even though the restraint is limited in time, and are
unconstitutional unless the strict test for denying access has been satisfied”); accord,

e.g., Grove Fresh Distribs., Inc. v. Everfresh Juice Co., 24 ¥.3d 893, 897 (7th Cir. 1994)
(“[iln light of values which the presumption of access endeavors to promote, a necessary

#54243 v5 saf
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coroliary to the presumption is that once found to be appropriate, access should be
immediate and contemporaneous”™); Globe Newspaper Co. v. Pokaski, 868 F.2d 497, 507
(1st Cir. 1989) (“even a one fo two day delay impermissibly burdens the First
Amendment”).

This timely access is critical because of the unique role the court record plays in
providing a window into the processes of an open government. Or, as one judge put it,
“In order to maintain a working dernocracy, it is essential that the people, the final
arbiters of all rights, have knowledge of the operations of their government, including
the courts.” Phoenix Newspapers v. Superior Court, 418 P.2d 594, 600 (Ariz. 1966)
(Bemnstein, V.C.J., concurring).

Because few members of the public can observe the court’s activities directly, they learn
what transpires in courthouses “chiefly through the print and electronic media,” which
function as “surrogates for the public” in the context of access to judicial records and
information. Richmond Newspapers, Inc, v. Virginia, 448 U.8. 555, 572-73 (1980).
Indeed, the vital nature of judicial activity has traditionally caused news reporters to
cover the courts regularly and closely, often tracking the day’s developments fiom a
press room in the courthouse itself. This courthouse beat typicalty involved the
journalist’s end-of-day checking of designated media bins that contained the day’s newly
filed civil f:omplailrﬁ;s.l

! As case-initiating documents, complaints have a special significance among judicial records
that underscores the imporiance of prompt disclosure. As one federal district court recently
explained:

[A] complaint ... is the root, the foundation, the basis by which a suit arises and
must be disposed of. [A}iong with a summons, it is the means by which a
plaintiff invekes the authority of the court, a public body, fo dispose of his or her
dispute with a defendant. ... It provides the causes of action. ... It esfablishes
the merits of a case, or the lack thereof. ... [When a plaintiff invokes the
Court’s authority by filing a complaint, the public has a right to know who is
invoking it, and toward what purpose, and in what manner.

In re NVIDIA Corp., 2008 WL 1859067, at *3 (N.D. Cal. 2008); accord In re Eastman Kodak
Co., 2010 W1, 2490982, *2 (S.DN.Y. 2010) (“a complaint ... is a pleading essential to the
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Increasingly, however, the pressures on the modern court to operate like a moneymaking
business entity seem to obscure the court’s fundamental character as a public institution.
Over the last twenty years in California, the ability of reporters fo monitor the court’s
business has been restricted in moves — big and small — by individual courts that limit
where journalists can go, when they can be there, and what they can see. In particular,
while same-day access to newly filed court records used to be the norm, courts
increasingly delay media access to new filings, often refusing fo allow the press to see
them until after any number of intake and other administrative procedures have been
completed.

The “newsworthiness of a particular story is often fleeting,” Grove Fresh, 24 F.3d at
897, and given the vast amount of information competing for its attention, it is only
while new court actions are still “current news that the public’s attention can be
commanded.” Chicago Council of Lawyers v. Bauer, 522 F.2d 242, 250 (7th Cir, 1975).
Thus, a court record that cannot be accessed on the day it is filed has a far lower chance
of being reported on, which means a far lower chance of coming to the attention of
interested members of the public. Given the extent to which the public depends on the
press for information about what happens in the courts, the result can only be a less
informed citizenry.

This Manual presents an excellent opportunity to repair the long-term deterioration of
press access to California’s courts and clearly state that the court record is the public
record, which must be kept open and accessible fo the press in a prompt and complete
manney.

. Court Record Creation Processes (Section 4.1}

As apractical matter, delays in access to civil trial court records often stem froma
court’s administrative intake procedures, although this need not be the case.
Traditionally, courts put each day’s new filings into a designated press box that reporters

Court’s adjudication of the matter as well as the public’s interest in monitoring the federal
courts™); Vassiliades v. Israely, 714 F. Supp. 604, 606 (D. Conn. 1989) (denying request to seal
complaint: “The filing of the complaint is likely to be the first occasion that the public could
become aware of the dispute”).
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could review at the end of the day. Increasingly, however, couts are interposing various
administrative tasks between the filing of a document and its being made available to the
press. For example, court staff may insist that they must first scan, docket, put in
folders, verify, accept, or perform any number of other clerical processes before new
filings will be made available for review, which almost always results in delays.

Tronically, given the speed with which information moves across the Internet, these
delays come at the very moment in history when timely access isat a premium. See,
e.g., Jeff Jarvis, There is no hot news. All news is hot news, BuzzMachine (June 28,
2010), http:/lwww.buzzmaclﬁne.com&ﬂ10/06/2Slthere—is-no-hot—news-all—news—is~h0t«
news/ (“Hot news is ridiculously obsolete. What's hot today? As Tom Glocer, head of
Thomson Reuters, said, his news is most valuable for ‘milliseconds.™); David Carr,
Newsweek’s Journalism of Fourth and Long, N.Y. Times, Week in Review, May 24,
2009, at 1 (present news environment is “a time when current events are produced and
digested on a cycle that is measured with an egg timer, not a calendar™); Eric
Klinenberg, News Production in a Digital Age, 597 Annals Am. Acad. Pol. & Soc. Sci.
48, 54 (2005) (“The advent of twenty-four-hour television news and the rapid emergence
of instant Infernet news sites have eliminated the temporal borders in the news day,
creating an informational environment in which there is always breaking news to
produce, consume, and — for reporters and thejr subjects — react against.”). Even delays
of 24 hours are therefore unacceptable, and access to newly filed documents in
California trial courts is often delayed much longer.

Fortunately, these delays can be easily avoided simply by returning to (or maintaining)
intake procedures that ensure the press has an opportunity to review newly filed civil
actions at the end of the day on which they are filed, regardless of whether the various
administrative tasks associated with intake have been completed. '

A, Elements of Intake Procedures that Promote Access

The critical element of intake procedures that result in same-day access is the
opportunity for interested news reporters to see new filings promptly afler they are
submitted to the court, instead of making reporters wait until docketing or other
administrative intake procedures have been completed. This is often accomplished
either by placing the day’s newly filed documents in a press box that can be accessed
during a pre-arranged window of time at the end of the day, or by promptly scanning

#54243 visaf



Holme Roberts & Owen uip

Attorneys ot Low

Ms. Camilla Kieliger
September 30, 2010
Page 6

newly filed documents and making ther immediately available through terminals at the
courthouse, irrespective of whether the docuraents will later be made available for
remote viewing over the Internet.

This fundamental principle is the same for courts that implement e-filing. Contrary to
the popular assumption that speedy access to court records automatically flows from e-
filing, the Press Groups® experience is that the implementation of e-filing often brings
delays in access to newly filed civil actions because courts have chosen to make e-filed
documents available only after various administrative tasks have been completed (e.g,
manually checking the filing, making it available for electronic review, ete.).? E-filing
courts have typically surmounted these access problems in one of two ways:

1. Providing reporters with access to an electronic in-box on compuier terminals at
the courthouse through which records can be viewed as soon as they cross the
electronic equivalent of the intake counter at the clerk’s office, regardless of what
administrative processing might remain to be done and/or whether the document
has been made available for remote electronic viewing on a public web site.
Variations of the electronic in-box have been successfully implemented in the
United States District Courts for the Western District of Pennsylvania, the
Northern District of Georgia, the District of New Jersey, the District of
Minnesota, the Western District of Kentucky, and the Eastern District of
Missouri. The Northern District of Illinois also used a similar in-box solution
until recently, when it began making new civil complaints immediately available
on PACER,

2. Printing out copies of e-filed cases (either as a standard practice or promptly
upon a reporter’s request), regardless of any processing tasks that may remain,

2 A good example of the access delays that often accomnpany o-filing can be found in the King
County Superior Court in Seaitle, Washington. Traditionally, reporters who visited the court
regularty had same-day access to paper filings behind the court’s intake counter. Afier the court
instituted e-filing, however, Courthouse News found that it could not access documents filed
after about noon until the following day. Similarly, at the Highth Judicial District Court in Las
Vegas, Nevada, which switched to mandatory e-filing in early 2010, Courthouse News’ reporter
cannot see new complaints uniil they are at least a day old, and the delays are often longer.
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Courts that have implemented this kind of system include the Travis County
District Court in Austin, Texas, the San Francisco Division of the United States
District Court for the Northern District of California, the United States District
Coutts for the Western and Eastern Districts of Texas, the Northern and Southern
Districts of Chio, the Eastern District of Wisconsin, and the District of
Minnesota.

While the Manual need not dictate a particular method of giving the press timely access
to newly filed court records, the Press Groups respectfully urge that the basic
requirement that intake procedures ensure same-day access to newly filed civil
complaints be included in the Manual.

B, The Legal Basis for Building Immediate Access Into Intake Procedures

As courts develop and implement intake procedures, it is important to keep in mind that
the right of access to court records attaches as soon as the record is submitted to the
court and is not contingent on the completion of any particular administrative task. See,
e.g., Rule of Court 2.550(b)(1) (public has right of access to any document that has been
“filed or lodged with the court”) (emph. added). California’s Rules of Court thus
recognize that the public character of complaints and other documents submitted to the
court comes not from the court’s taking any particular action with respect to the
document, but from a person’s invoking the power of the judiciary by submitting it to
the court. Courts have agreed that the right of access springs into being the moment a
person “undertake[s] to utilize the judicial process.” Bank of Am. Nav'l Trust & Sav.
Ass'n v, Hotel Rittenhouse Assocs., 800 F.2d 339, 344 (3d Cir. 1986). The fact that a
litigant has requested judicial relief is an event that is propezly open to public scrutiny.
“By submitting pleadings and motions to the court for decision, one ... exposes oneself
[to] public scrutiny.” Leucadia, Inc. v. Applied Extrusion Techs., Inc., 998 F.2d 157,
164 (3d Cir. 1993) (quotation omitted; emph. added).

Since the right of public access attaches at the moment a complaint or other document is
submitted to the court, it is not appropriate to delay access on the ground that a particular
record has not yet been fully processed, made available for electronic viewing, etc. This
issue was the subject of recent litigation between Courthouse News and the elected clerk
in Harris County, Texas. In that case, which Courthouse News refuctantly filed after

repeated negotiation attempts failed to lead to a resolution, the clerk had begun requiring
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reporters to wait for new civil complaints to be processed and posted on the clerk’s web
site before they could be reviewed, which delayed their availability by several court
days. In a preliminary mjunction order that issued in July 2009, the United States
District Court for the Southern District of Texas found that a 24- to 72-hour delay in
access was “effectively an access denial and is, therefore, unconstitutional.” The court
also observed that:

There is an important First Amendment interest in providing timely access to
new case-initiating documents. Defendants attempt to argue that providing
Plaintiff with same-day access interferes with their important objective of
“getting online and not in line.” The Court acknowledges that Defendant’s
goal is also in the public interest. However, as Plaintiff argues, same-day
access and online access are not mutually exclusive. Defendants may
provide Plaintiff with same-day access to newly-filed petitions while
working in furtherance of their goal to make documents available online.

Courthouse News Service v. Jackson, ef al., 2009 1J.8. Dist. LEXIS 62300, at *10-11, 14
(8.D, Tex. July 20, 2009).

By the same token, courts may not justify delays in access by tying access to the “filing”
of a document and defining “filing” fo mean not only that a document has been
submitted to the court buf also that certain administrative processes have been
completed. Any technical definition of “filing” that results in the court’s having
possession of a document submitted in the context of the coust’s adjudicatory powers but
that is categorically excluded from public access (even if only for a relatively short time)
is antithetical to principles of access firmly established in California law and guaranteed
by the First Amendment. See, e.g., Associated Press, 705 ¥.2d at 1147, Grove Fresh
Distribs., 24 F.3d at 897, Globe Newspaper Co., 868 F.2d at 507.

Again, whatever procedures for court record creation procedures are outlined or
advocated in fisture versions of the Manual, the Press Groups urge the Judicial Council
to use the Manual as an opportunity to educate court administrators about their
obligation to ensure same-day access to newly filed civil actions by creating 2
mechanism for media access very early in the intake process.

#54243 v5 suf



Holme Roberts & Owen Lip

Atiarneys at Law

Ms. Camiila Kieliger
~ September 30, 2010
Page 9

IV. E-Filing (Section 4.4)

Section 4.4 of the Manual is devoted to a fairly high-level discussion of the advantages
and disadvantages of e-filing, Courthouse News has witnessed first-hand the
implementation of numerous e-filing programs in courts throughout the country, and
based on this experience the Press Groups suggest the inclusion of two primary
observations in this overview. First, as noted, e-filing does not automatically improve
access to court records and can actually delay access to court records unless specific
procedures are adopted to protect against access delays. Second, e-filing programs
operated by vendors can have serious disadvantages for courts and sometimes create
discriminatory access problems of constitutional dimension.

A. Access to E-Filed Court Records
The Manual lists the following as an advantage of e-filing:

Greater efficiency from the instantaneous, simultaneous access to filed
court documents for participants in the case, judges, and court staff, and
members of the public (to publicly available court documents) wherever
participants may be located throughout the world.

Manual at 14.

In reality, however, e-filing programs rarely, if ever, result in “instantancous” access to
e-filed records. In fact, courts often provide more timely access to records filed on paper
than to e-filed documents, presumably because decades of working with the press have
led courts to adopt appropriate procedures for media access to records filed in paper
form. As discussed above, timely access to e-filed documents generally requires that the
court either make an electronic in-box available to the press {where reporters can see
newly filed documents directly after transmission to the court and before whatever
administrative processing might be done before the record can be viewed in the publicly
accessible area) or maintain paper copies of e-filed documents for review at the
courthouse,

Accordingly, the Press Grouj;s propose that the statement noted above be removed from
the Manual and that a statement like the following be included within Section 4.4: “In
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implementing an e-filing system, courts must consider the effect the system will have on
public access to court records and ensure that no system is implemented that would
delay access to a document beyond the day of filing.”

B. Risks of Vendor-Controlled E-Filing Systems

There are a number of serious risks that are often implicated by a vendor-controlled e-
filing system, including the potential for discriminatory press access to the public court
record. As Courthouse News has discussed these risks in detail in its comments ic the
San Prancisco Superior Court e-filing rule proposed earlier this year, the Press Groups
will not repeat these observations but instead have attached those comments as Exhibit
A to this letter. These risks seem appropriate for inclusion in any discussion of the
advantages and disadvantages of e-filing.

\'A Press Access to Court Records (Proposed Section 10.x)

The Press Groups note that Chapter 10, “Public Access to Court Records,” is devoted
chiefly to outlining the records that may be excluded from public access and urge the
Judicial Council to consider more expansive treatment of the positive aspecis of public
access. The Press Groups respectfully contend that access for a subsection of the public
— the press — deserves particular attention and suggest that a new section be added to
Chapter 10 with the heading “Press Access to Court Records.”

This section would emphasize the importance of providing the press with same-day
access to court records and contain suggestions on appropriate procedures courts might
implement to ensure same-day press access to newly filed civil actions. These might
include implementing a press box containing each day’s complaints, allowing members
of the press to remain in the clerk’s office or other intake area after it has been otherwise
closed to the public, preserving existing press rooms, and including press rooms in new
courthouse building plans. '

While ensuring access {o the public at large is important, the press performs a unigue
function in keeping the rest of the public informed, and this function merits particular
consideration as courts develop procedures for court records. The press’ constitutional
role in our society — reporting on the activities of public instifutions — has been
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recognized in many court decisions and was recently described by the New Jersey
Supreme Court in these words:

Because it is impossible for the citizenry to monitor all of the operations of
our system of justice, we rely upon the press for vital information about such
matters, Members of the public simply cannot attend every single court case
and cannot oversee every single paper filing, although clearly entitled to do
so. Thus, it is critical for the press to be able to report fairly and accurately
on every aspect of the administration of justice ....

Salzano v. N. Jersey Media Group Inc., 993 A.2d 778, 790-91 (N.J. 2010). “What our
citizens need to know fo carry out their role in a democracy is what, in fact, has been
filed in court and how the judicial system responds to it.” Id. at 791. The U.S. Supreme
Court has described the media as “surrogates for the public,” and has noted in the
context of courtroom proceedings that although “media representatives enjoy the same
rights of access as the public, they often are provided special seating and priority of
entry so that they may report what people in attendance have seen and heard.”
Richmond Newspapers, 448 U.S. at 573,

For the same reason, it is appropriate to provide news reporters who visit a court every
day with special procedures for obtaining same-day access to new filings, and to obtain
copies of newsworthy new filings, so that those reporters may in turn disseminate
information about those filings to interested persons. In other words, giving the press
effective and timely access to court records is the best way of ensuring that interested
members of the public are informed of what transpires in the courts.

Moreover, as a practical matter, unlike news reporters, the general public visiting the
clerk’s office does not have a general, daily interest in reviewing the court’s new
business — i.e., reviewing the filings from a particular day. Instead, members of the
public usually have a specific interest in one particular case, which may or may not have
been recently filed. Similarly, the general public does not normally have the need or
urgency of access a media outlet would have in timely reporting the news.
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VI, Case Numbering Systems (Sections 4.2 amd 4.3}

A court’s case numbering system can have a surprisingly sigaificant impact on court
record acoess for members of the press who regularly review new complaints. The key
to an effective system is separate numeric sequencing for limited and unlimited cases
(i.e., the numeric portion of case identifiers is assigned in a continuous sequence for
unlimited cases and in a separate continuous sequence for limited cases). This is
important because limited cases will very rarely be of public interest and are generally
not systematically reviewed by the media. Separate sequencing for limited and
unlimited cases means that reporters can use the case numbers to guide their review of
new filings. For example, if the last unlimited filing of a day is Case No. XY7Z1234, the
reporter can begin the next day’s review with Case No. XYZ1235. Perhaps more
importantly, a gap in the sequence indicates an unlimited case that the reporter has not
reviewed - perhaps because it involved emergency relief that delayed its availability to
the press — so that he or she can be sure to review the case when it is available.

When limited and unlimited cases are interspersed in the same numeric sequence, the
risk of newsworthy cases being overlooked increases dramatically, as the significant
unlimited cases become lost like needles in a haystack of cases formerly heard in
municipal courts.” The separate sequencing is thus a simple but effective way to
separate the newsworthy cases from those that are likely to be of less interest, which
ultimately improves the public’s understanding of what is being filed in the courts. In
addition, without scparate sequencing, reporters cannot monitor a continuous sequence
to ensure that they have reviewed all newly filed case-initiating documents.

* O, to draw on an iconic film image, requiring & reporter to look through all of the new limited
cases in order to find the newsworthy unlimited cases reminds us of the last scene of the 1981
movie Raiders of the Lost Ark: Having located the Lost Ark of the Covenant in a secret chamber
buried under centuries of sand and single-handedly fought off the Nazis who are also afier it,
Indiana Jones returns home to deliver the Ark to the U.S. Government. But despite our hero’s
pleas that the Ark’s powers be researched, we see the Ark boxed up in a2 wooden crate and
hauled into a massive storage facility, where it will be buried once again amid thousands of
identical wooden crates. '
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To the extent the CCMS numbering system does not include separate numeric
sequencing for unlimited and limited civii cases, it will seriously inhibit rather than
promote the ability of the press to monitor civil court litigation on behalf of the public.
The Press Groups therefore respectfully request that separate numeric sequencing for
civil limited and unlimited cases be incorporated into the CCMS case numbering system
and that, in the meantime, the Manual encourage individual courts to adopt such separate
sequencing.

V. Conclusion

The California Newspaper Publishers Association, the First Amendment Coalition,
Californians Aware, and Courthouse News support the Judicial Council’s efforts to
provide trial courts with a practical guide both to their legal obligations and to best
practices for administering court records and appreciate the opportunity to share their
knowledge and experience in the hopes of improving access to court records in
California’s trial courts. Should you have any questions or wish to discuss any of these
issues further, please do not hesitate fo contact our offices.

‘Sincerely,
M‘?{ /W
Rachel Mattec-Boehm
Encl.
ce:  Tom Newton, California Newspaper Publishers Association
Peter Scheer, First Amendment Coalition

Terry Francke, Californians Aware
Bill Girdner, Courthouse News Service
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PRESS ACCESS TO COURTS AROUND THE NATION

Courts around the country have developed a variety of procedures to provide members of the
press with access to new civil case initiating documents (complaints or petitions, depending on
the jurisdiction) on the same day they are filed. In many courts, members of the press see new
complaints either as soon as they cross the intake counter (or, in e-filing courts, its electronic
equivalent) or shortly after initial intake tasks but prior to full processing. Likewise, many courts
make new complaints available to members of the press at the courthouse in a bin or via a press
gueue on a public access computer at the courthouse itsell regardless of whether the complaint
or petition has been made available for remote electronic viewing. Courthouse News Service has
prepared the following summary of some of these same-day access procedures adopted in state
and federal courts throughout the nation. Procedures at state and local courts are described in
the first half of this survey, and procedures at federal courts are described in the second half of
this survey.

STATE AND LOCAL COURTS

Albuquergue, NM

Second District Court (Bernalillc County)
= Mandatory E-Filing"
The vast majority of new complaints are available for press
viewing on the same day they are filed through public access
terminals located at the courthouse. The terminals can also be used
to print and pay for copies of complaints. Complaints filed in the
First and Thirteenth district courts, which encompass courts in four

* In general in this survey, “Mandatory E-Filing” indicates that this method of filing is mandatory for attorneys only, Many, if not

most, courts permit pro se litigants to file their pleadings by hand at the clerk”s office.
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other New Mexico counties, including Santa Fe, are also available
for review on the Albuquerque courthouse’s public access
terminals on the same day they are filed. These procedures have
resulted in same-day press access to the vast majority of new civil
complaints filed in these courts.

Atlanta, GA

Fulton County Superior Court
= Paper-Filing Only
New complaints are scanned by court staff at intake and made
available for viewing at computer terminals at the courthouse, most
within minutes of filing. As a result of these procedures, members
of the press have same-day access to virtually all newly filed civil
complaints.

Fuiton County State Court
= Mandatory E-Filing for Certain Case Types

Paper-filed complaints are placed in baskets shortly after they have
been filed, and before they have been assigned case numbers, and
can be accessed and reviewed by members of the press on a same-
day basis. E-filed complaints are emailed to reporters on a daily
basis for immediate review and then subsequently made available
for viewing at the courthouse through public access terminals.
These procedures provide members of the press with access to the
vast majority of newly filed civil complaints on the same day they
are filed.

Austin, TX

Travis County District Court
= Mandatory E-Filing

Members of the press are given a printout of case numbers of new
civil petitions filed earlier in the day upon arriving at the
courthouse, which they use to search for and view electronic
versions of new civil petitions using a public access terminal
located at the courthouse. If] for some reason, a new petition is not
available electronically on the public access terminals, reporters
simply ask the court to make the case available either by printing
out a copy or pushing the electronic version to the public terminals
upon request. Once the reporter 1s finished searching for and
reviewing the initial list of new petitions, an updated list is
provided later in the day, which shows case numbers for petitions
that have been filed since the first list was printed. Petitions filed




after 5:00 p.m. are made available the following day. These
procedures have resulted in same-day press access to nearly all
petitions filed during the court’s business hours.

Bakersfield, CA

Kern County Superior Court
= Paper-Filing Only

Previously, members of the press had experienced long delays in
access to newly filed civil complaints at the Kern County Superior
Court. After the delays were brought to the attention of the
presiding judge, the clerk’s office adopted new procedures
whereby reporters review new complaints in a secure “media
room” Jocated behind the clerk’s counter that is reserved for
members of the press. At around 3:00 p.m. each day, a designated
court staff member will deliver a stack of all new civil unlimited
jurisdiction complaints that have been filed so far that day to
members of the press, or if a staff member is not available to
deliver the complaints, reporters can retrieve them from the clerk’s
desk where they are collected. After reviewing the complaints,
reporters return the initial stack to the clerk’s desk, and are then
given another stack of complaints that have been filed and placed
on the clerk’s desk in the meantime, including complaints that
were deposited into the court’s drop box during the day. Reporters
return the second stack of complaints to the clerk’s desk before the
clerk’s staff leaves the court at 5:00 p.m. Reporters are permitted
to stay at the court until 5:00 p.m., although the court closes to the
public at 4:00 p.m. As aresult of these new procedures, on the
vast majority of court days, the press has access to 100% of new
complaints on the same day they are filed.

Beaumont, TX

Jefferson County District Court
v Paper-Filing Only

Members of the press are allowed behind the counter to access the
stack of newly filed petitions on the same day they are filed, after
the case number has been assigned but before any further
processing of the cases takes place. These procedures have
resulted in same-day access to the vast majority of new civil
petitions filed with this court.




Bronx, NY

Bronx Supreme Court

Optional E-Filing

In the Bronx Supreme Court, new civil complaints can be filed
electronically or in paper over the counter. Paper-filed complaints
are immediately scanned into electronic form, and both e-filed and
scanned documents are posted to the court’s website on the same
day they are filed. There is no charge to search for case
information or view the full text of new civil complaints online.
Computer terminals are also set up at the courthouse for free same-
day viewing via the same public website. These procedures have
resulted in same-day press access to virtually all new civil
complaints filed with the court.

Chicago, IL

Cook County Circuit Court

Optional E-Filing, Though Rarely Used

Reporters from several news organizations review new complaints
on a daily basis. The first news reporter to arrive at the courthouse
goes behind the counter to pick up the day’s new complaints, and
then brings them to a press room located in the same building.
Reporters can stay as late as they like to review the new
complaints, which have been assigned a case number but have not
been processed. Through these procedures, members of the press
are able to see the vast majority of new complaints on the same
day they are filed.

Cleveland, OH

Cuyahoga County Court of Common Pleas

Paper-Filing Only

Members of the press have who visit the court on a daily basis
have behind-the-counter access to new complaints on the same day
they are filed. Court officials provide reporters with desk space
where they may set up a laptop and review new complaints, which
have been assigned a case number but have not been processed.
These procedures have resulted in same-day access to nearly 100%
of new civil complaints filed with the court.




Dallas, TX

Dallas County District Court

Limited E-Filing

The court provides members of the press with work space behind
the counter, where they may review new petitions filed in paper
form, even if they have not been processed. E-filed petitions can
be viewed in the clerk’s office, although not all e-filed petitions are
posted online on a same-day basis. In that case, the clerk’s staff
provides news reporters with paper printouts of those e-filed
petitions on the same day of filing.

Detroit, Ml

Wayne County Circuit Court

E-Filing Required for Most Case Types

Virtually all e-filed complaints are made available for press review
on the same day they are filed via public access terminals located
in the basement of the courthouse. New actions are accepted
immediately. Once news reporters are finished reviewing new e-
filed complaints, they are permitted behind the counter to review
the stack of new paper-filed cormplaints, which have been assigned
case numbers but have not been processed. These procedures have
resulted in same-day access to more than 90% of new civil
complaints filed with the court.

Fresno, CA

Fresno County Supsrior Court

Paper-Filing Only

The press had experienced substantial delays in access up until
early 2012 at the Fresno County Superior Court. After the matter
was brought to the attention of the presiding judge, the clerk’s
office instituted a policy saying newly filed unlimited jurisdiction
actions would be made available for review by the press on the day
they are filed. With the implementation of that policy, members of
the press may review complaints from a press box where new civil
complaints are placed on the same day of filing in a secure viewing
room located in the clerk’s office. Although the clerk’s office
closes to the public at 4:00 p.m., reporters can stay until 4:45 p.m.
and review newly filed actions. Ten at a time, the new actions are
handed by a clerk through a window located next to the viewing
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room. This procedure has resulted in nearly perfect same-day
press access to newly filed civil unlimited jurisdiction complaints.

Fort Worth, TX

Tarrant County District Court

Paper-Filing Only

Most petitions appear on the court’s online system the day they are
filed. If any petition that was filed during court business hours 1s
not available online the day it is filed, reporters may arrange with
the clerk’s staff for the petition to be immediately scanned and
posted to the online access system. The end result is same-day
access to almost 100% of all petitions filed with the court.

Houston, TX

Harris County Civil District Courls

E-Filing Required for Certain Case Types

The Harris County court provided same-day press access for many
years by permitting reporters to go behind the intake counters and
review newly filed petitions. In 2008, the clerk began requiring
reporters to wait until new petitions had been processed and posted
on the clerk’s website before they could be reviewed, which
delayed their availability by a day or more. After repeated
attempts by Courthouse News to negotiate a solution with the
clerk’s office, Courthouse News reluctantly filed suit. In July
2009, the U.S. District Court for the Southern District of Texas
issued a preliminary injunction ordering the clerk to provide same-
day access to civil petitions, finding that “the 24 to 72 hour delay
in access 1s effectively a denial of access and is, therefore,
unconstitutional.” Cowrthouse News Service v. Jackson, 2009 U .S,
Dist. LEXIS 62300, *11 (S.D. Tex. 2009). In accordance with that
injunction order, the clerk’s office began scanning new petitions
and posting them to the clerk’s website on the same day they are
filed. Pursuant to a stipulated permanent injunction entered by the
court in February 2010, 2010 U.S. Dist. LEXIS 74571, *6-7 (S.D.
Tex. 2010), the clerk’s office was required not only to continue to
provide same-day access to new civil petitions, but to pay more
than $250,000 to Courthouse News to compensate it for the
attorney’s fees it incurred 1n litigating the case. The stipulated
permanent mjunction did not specify the parficular manner in
which same-day access must be provided, and the clerk’s office
has chosen to comply with the order by continuing its practice of
posting new petitions on the clerk’s website. Those petitions can
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be viewed, and printouts can be made, free of charge by the press
and other interested parties on the day of filing. After that,
petitions can still be viewed without charge, but printouts can be
made only if they have not been certified. Once they are certified
— which usually occurs the day after filing — there is a fee to print
out copies of the petitions. These procedures have resulted in
same-day access to 100% of newly filed civil petitions. Details
about this program can be found on the Harris County District
Clerk’s website, at hitp://www.hedistrictclerk.com/Edocs/Public
/search.aspx.

Indianapolis, IN

Marion County Circuit Court & Marion County Superior Court

E-Filing Permitted for Certain Case Types

The Marion County Circuit Court has a strong tradition of press
access. News reporters, from the Indianapolis Star and
Courthouse News, are given stacks of the new complaints filed
earlier that same day after the complaints have been assigned case
numbers but prior to docketing, which is done by the judges’
clerks. The reporters can review those complaints at tables in the
public viewing arca from 4:00 to 4:30 p.m. They also have access
to file cabinets in the docketing section where new cases are kept
immediately after docketing. Marion County’s tradition of press
access to new matters has resulted in same-day press access to the
vast majority of newly filed complaints.

Las Vegas, NV

Eighth Judicial District Court

Mandatory E-Filing

Prior to the court’s transition in February 2010 to mandatory e-
filing, which uses Tyler Technology’s Odyssey software, reporters
saw the majority of new civil complaints on a same-day basis.
Following that switch, however, the court no longer provided
paper copies of complaints, and instead required members of the
press to review new complaints at a computer terminal in the
clerk’s office. However, this system resulted in complaints not
being available for viewing until the day after they were filed,
primarily because the court required new complaints to be
“accepted” by the clerk’s office before they appeared on the
computer terminals, and only after the terminals had been updated
to reflect the new filings. After these delays were brought to the
attention of the court, the court adopted a new system: an
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electronic in-box, through which complaints can be viewed on a
computer terminal as soon as they cross the electronic version of
the intake counter at the clerk’s office, even if they have not yet
been processed. Through this system, which is similar to the
electronic in-box access procedures in place at numerous federal
district courts (many of which are described in this survey),
members of the press are now seeing virtually all newly e-filed
complaints on a same-day basis.

Little Rock, AR

Pulaski County District Court
s QOptional E-Filing

Both paper and e-filed complaints are made available for electronic
review through the court’s case management system, which is
accessible for free both at public access terminals at the courthouse
ot remotely through the web, New complaints are posted to the
court’s computer system shortly after they are filed, thereby
providing same-day access to virtually all complaints filed with the
court.

Los Angeles, CA

Los Angeles Superior Court - Downtown Branch
{Stanley Mosk Courthouse)
= Paper-Filing Only

In the biggest court in the nation, court staff upload the full text of
newly filed complaints to the court’s computer system after initial
intake tasks, which include scanning and assigning a case number,
but before the complaints have been processed. Reporters can then
review the vast majority of new actions that are filed on a
particular day at public access terminals located at the courthouse
or on additional terminals located in a designated press room.
Both the filing room — including the intake and processing areas —
and the area in which the general public may view cases close at
4:30 p.m., but the press room remains open later, and even the
latest filed complaints of the day are available and can be reviewed
by about 7:00 p.m. More than 100 new civil unlimited jurisdiction
cases are filed each day, and the press is able to review all or
nearly all of the day’s newly filed actions at the end of the day on
which they are filed. The system was developed and maintained
with the repeated intercession of the court’s presiding judge.




Los Angeles Superior Court — Santa Monica Branch

Paper-Filing Only

After the matter of substantial delays in press access to new civil
complaints was brought to the attention of the presiding judge, a
system for review of the day’s new actions was put in place by the
clerk’s office. Face pages of each day’s newly filed civil
complaints are made available for review by members of the press
at 3:30 p.m. on the same day the complaints are filed. Reporters
then request copies of those complaints that they wish to see in
their entirety. Complete versions of late-filed complaints are made
available at 4:30 p.m., when the filing room closes its doors to the
public but where the courthouse employees continue to work until
5:00 p.m. Reporters can then request copies of any of those late-
filed complaints, and they are generally provided right away.
These access procedures have resulted in same-day access to
virtually all new civil complaints filed with the court.

Louisville, KY

Jefferson County Circuit Court

Paper-Filing Only

Members of the press may request the complete versions of
newsworthy complaints filed during the court’s business hours
after reviewing either the face pages of newly filed complaints on
paper or basic docket information on public access terminals
located at the court. These procedures have resulted in same-day
press access to virtually all new civil complaints filed during the
court’s hours of operation. ‘

Manhattan, NY

New York County Supreme Court

Mandatory E-Filing for Commercial, Contract and Tort Cases
Both paper-filed and e-filed complaints are made available to
reporters on the same day they are filed. E-filed complaints are
posted online to a public court website by the end of the day they
are filed, while new complaints filed in paper form are indexed and
scanned shortly after being filed, and made available electronically
both online and via an internal computer system on terminals set
up throughout the courthouse. Through these procedures,
members of the press have same-day access to virtually all new
civil complaints.




Martinez, CA

Contra Costa County Superior Court

Miami, FL

Paper-Filing for Case-initiating Documents

After delays in access were brought to the attention of the
presiding judge and the court’s head clerk, the clerk implemented a
set of procedures for same-day press access to new civil unlimited
actions. The court closes its doors to the public at 1:00 p.m. each
day. However, those still in line at that time are allowed to remain
in the clerk’s office to complete their filings, and the clerk’s staff
continue their work at the court until at least 5:00 p.m. The clerk’s
staff lets reporters into the clerk’s office at around 3:45 p.m. each
day, and then gives them a stack of the day’s newly filed civil
unlimited jurisdiction complaints, which have not been fully
processed, at around 4:00 p.m. Reporters are permitted to remain
in the clerk’s office until 4:45 p.m. to review new complaints. The
result of these new procedures is that the press has access to the
vast majority of newly filed unlimited jurisdiction complaints at
the end of the day on which they are filed.

Miami-Dade County Circuit Court

Paper-Filing Only

Most new civil complaints are filed over the counter at the main
courthouse in Miami-Dade County. As new cases are filed, they
are assigned a case number and quickly reviewed for sensitive
information. (Note: this review is conducted in compliance with a
Florida law that affirmatively mandates clerks to conduct such
review. In contrast, most other states do not have such laws.) If
no personal identification information is found in the document
{which is the case for the vast majority of new civil complaints),
non-foreclosure cases are separated out and placed into a bin for
same-day press review. For the small percentage of complaints
where personal identification information is found, the complaint
is immediately routed to the redaction desk and then placed into
the non-foreclosure bin by the end of the day. Reporters are
permitted to review the new civil complaints behind the counter.
These procedures are designed to provide same-day access to
nearly all new civil complaints.

I
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Milwaukee, W]

Mitwaukee County Court
= (Optional E-Filing

Members of the press have access to nearly 100% of new
complaints on the same day of filing. Reporters are permitted to
go behind the counter to review the stack of new paper-filed
complaints before they are docketed. In order to ensure that
reporters have the chance to review all new e-filed complaints on a
same-day basis, the clerks place a one-page docket sheet {rom each
e-filed complaint to the stack of paper complaints, also on the day
of filing. If the reporter needs to review the full e-filed complaint,
the clerks will print out a copy

Modesto, CA

Stanislaus County Superior Court
u  Paper-Filing Oniy

The court clerk recently adopted procedures designed to provide
members of the press with same-day access to newly filed
complaints. Per the presiding judge’s August 1, 2012 standing
order, “all civil litigants filing case initiating pleadings in unlimited
civil matters, including complaints, cross-complaints, petitions and
applications, shall provide one additional complete paper copy of
the pleading to the filing clerk at the time of filing.” Per the
court’s directive that the extra copies be “placed by the filing clerk
in the Court’s Public Access Bin on the day of filing,” the clerk’s
staff immediately places the extra copy in a designated bin located
in the court’s lobby. Under these newly adopted procedures,
reporters review newly filed cases located in this bin on the same
day they are filed, and can also request copies of new complaints
that have not vet been placed in the bin from the intake clerks
toward the end of the day. Court staff is directed to remove and
discard public access copies located in the bin two weeks after
filing. These procedures are intended to provide members of the
press with same-day access to the vast majority of new civil
complaints on the day they are filed.

11
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Mashville, TN

Davidson County Chancery Court

Paper-Filing Only

News reporters may review an intake log of the day’s new
complaints on a public computer terminal at the courthouse, from
which they can compile a list of complaints they would like to
review, The court staff will then retrieve the requested complaints,
which have been assigned case numbers but have not been
processed. Reporters may also request to see any new complaints
that have not vet been added to the intake log by asking an intake
clerk for any such complaints. As a result, nearly 100% of newly
filed complaints are available for review at the courthouse by
members of the press on the same day of filing. In addition to this
free, same-day access at the courthouse itself, news organizations
may pay a nominal quarterly fee for the convenience of remote
online access, where approximately 90% of new civil complaints
are posted each day.

Davidson County Circuit Court

Paper-Filing Only

New civil complaints are scanned throughout the day and are made
available for review for free at the courthouse on public computer
terminals, or for a nominal monthly fee through a government
website. As a result of these procedures, 90% of new complaints
are available for review on the same day they are filed.

Qakland, CA

Alameda County Superior Court

Paper-Filing Only

The court makes newly filed complaints available for viewing on
its website on a same-day basis without charge. Members of the
press who visit the court each day are permitted to use a
workstation equipped with a computer that is located behind the
intake counter to review new complaints that have been posted to
the court’s website by the clerk’s staff. If the day’s docket shows
any new complaints that have not yet been posted to the website,
but which the reporter would like to review, the clerk’s staff will
post those new actions promptly upon request. The system has
resulted in near-perfect press access to the day’s newly filed
actions by the end of the day they are filed
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Oklahoma City, OK

Okiahoma County Court
= Paper-Fifing Only

Intake clerks place all of the day’s new petitions into a centrat
basket by 3:15 p.m. Petitions placed in the basket have been date
stamped and indexed, but have not been fully processed. A
member of the clerk’s staff then provides the petitions to members
of the press upon request. Reporters are instructed to sign the back
of each petition to indicate that they have seen them all. After
reviewing this first stack of complaints, reporters may request to
see those complaints that have been date stamped, indexed and
placed in the basket after 3:15 p.m. Through these procedures,
members of the press are able to see the vast majority of newly
filed complaints on the same day they are filed.

Omaha, NE

Douglas County District Court
= QOptional E-Filing

New complaints, which may be filed electronically or in paper
form, are immediately indexed and docket information is added to
a statewide computer database that is updated hourly. Members of
the press may review docket information for relevant cases on
courthouse computer terminals and download images of new civil
complaints as they become available. Complaints filed
electronically before 4:00 p.m., as well as all paper documents
filed up to the time the court closes at 4:30 p.m., are available on
the same day they are filed. Members of the press may access
docket information and the full text of new complaints for free at
the courthouse or remotely online via the statewide Justice website
for a fee. These procedures have resulted in same-day access to
the vast majority of new civil complaints filed with in the Douglas
County District Court.
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Philadelphia, PA

Philadeiphia County Court of Common Please

Optional E-Filing

Civil complaints are made available for review by members of the
public and press on the court’s website, which may be accessed
through public access terminals located at the courthouse. This
system has resulted in same-day access to more than 95% of new
civil complaints filed in this court.

Phoenix, AZ

Maricopa County Superior Court

Paper-Filing Only

Members of the press previously experienced delays at this court,
but after bringing these delays to the court’s attention, the clerk
implemented procedures to ensure same-day access to civil
complaints filed at its downtown location. Under those
procedures, court staff scan and upload for electronic viewing all
compiaints filed up to 5:00 p.m., which are then made available on
a designated press computer located in the Customer Service
Center for news reporters to review. The press computer is
available for use by members of the press until 5:30 p.m., a half-
hour after the Customer Service Center closes to the public.
Complaints are typically made available to reporters prior to full
processing. These procedures have resuited in near-perfect same-
day access to newly filed civil complaints.

Pitisburgh, PA

Allegheny County Court of Common Pleas

Optional E-Filing

More than 90% of the day’s new civil complaints — whether e-filed
or hand-filed — may be viewed by members of the press for no
charge via the court’s website, which may be accessed remotely by

using a username and password provided to reporters by court
staff.
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Portland, OR

Multnomah County Court

Paper-Filing Only

Following the assignment of case numbers (which occurs as soon
as cases cross the counter) but prior to full processing, newly filed
civil complaints are made available to members of the press. Early
in the afternoon each day, the clerk’s staff hands a stack of the
day’s new civil complaints to reporters, who are permitted to
review the complaints at a cubicle located behind the counter. A
half-hour before the court closes at 5:00 p.m., the clerk’s staff
hands another stack of complaints to reporters consisting of those
complaints that have been filed in the interim. Any new
complaints filed between 4:30 and 5:00 p.m. are made available for
review to members of the press the next court day. These
procedures have resulted in same-day access to the vast majority of
complaints filed with the court. The court is currently preparing to
transition to mandatory e-filing and will be using software
designed by Tyler Technologies. Court administrators have asked
the press for input on how to provide reporters with timely access
to e-filed complaints.

St. Louis, MO

$t. Louis City Circuit Court

Paper-Filing Only

Reporters can get a stack of new complaints filed on the day of
their visit from the clerk’s staff at one of the intake windows at the
clerk’s office. Members of the press can review the complaints
either at a table near the window or at the counter next to the intake
window. Reporters are able to view nearly all new filed
complaints on a same-day basis using these procedures.

Salt Lake City, UT

Salt Lake County District Court

Optional E-Filing

At Salt Lake County’s 3rd Judicial District Court, the main state
court in Salt Lake City, members of the press are able to access
and review almost every newly filed civil complaint on the same
day of filing through public access terminals located at the
courthouse. Documents filed by hand are scanned in by the clerks,
while e-filed documents flow onto the court’s public access system
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shortly after they are filed and after only minimal processing.
Reporters who wish to review newly filed complaints may use
courthouse computer terminals for free to access docket
information and full electronic text of civil complaints via Courts
Information System, or CORIS, an internal file-viewing system. If
the full text of any complaint, whether scanned or e-filed, is not yet
available on CORIS, court clerks will provide news reporters with
a paper copy of the complaint.

$San Francisco, CA

San Francisco County Superior Court
= E-Filing Authorized for Asbestos Cases

News reporters are allowed behind the counter into the stacks to
review new complaints after providing a driver’s license and filling
out a temporary name tag. The number of new complaints
reviewed per day varies, but often exceeds 50. Per its written
policy, the clerk’s office holds all new complaints in a press box
on the same day of filing, and makes those complaints available for
review by members of the press “whether or not the cases have
been entered into the computer,” i.e., processed. The press box is
available in the records department each day between 3:00 and
4:30 p.m., or can be requested at any point during the day by any
member of the press. Complaints that are filed after 3:00 p.m. and
have not been added to the press box are retrieved by the clerk’s
staff upon request. The result is that 90% or more of the day’s new
unlimited complaints can be reviewed by the press by the end of
the day they are filed.

San Jose, CA

Santa Clara County Superior Court
v Paper-Filing Only

In 2010, the Santa Clara Superior Court clerk adopted a set of
procedures designed to provide the press with same-day access to
the vast majority of newly filed civil complaints. Under these
procedures, new civil unlimited complaints are placed in a press
bin so that they may be accessed by news reporters after receipt by
the court of the filing fee, the assignment of a case number, and the
assignment of a first status conference, but before any further
processing. Complaints that are filed over the counter by 3:30
p.m., as well as civil unlimited jurisdiction complaints that are in
the drop box by 4:00 p.m., are made available to reporters via the
press bin on the same day they are filed. Unlimited jurisdiction
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complaints that are filed over the counter between 3:30 and 4:00
p.m., when the clerk’s office closes, are designated as a staff
priority, and the court works to make them available for review on
the same day as filed. Members of the press are permitted to
remain at the court until 4:30 p.m., one half-hour after closing, to
review late-filed cases.

San Mateo, CA

Santa Mateo

County Superior Court

Paper-Filing Onily

After the issue of delays was brought to the attention of the clerk
and the presiding judge, the court devised a solution for same-day
access that was implemented by the clerk on December 3, 2012.
Under the new procedures, all unlimited jurisdiction complaints
that are filed before 3:30 p.m. each day are scanned and posted to
the court’s website by 6:00 p.m. that same day. The complaints
may be accessed, reviewed and downloaded by any member of the
public for free through the court’s website. The court has
designated a contact person to ensure that paper-filed complaints
are being posted online on a same-day basis. The result has been
near-perfect press access to new unlimited civil complaints by 6:00
p.m. of the day on which they are filed.

Seattle, WA

King County

Superior Court

Mandatory E-Filing

Newly e-filed complaints are not posted online until a certain
amount of processing has been completed, but reporters may view
complaints before they are posted online and before processing
through the electronic equivalent of an in-box that is available at
the clerk’s office. Reporters are provided with a docket report of
newly filed complaints two times per day — once at 11:00 a.m. and
again at 3:00 p.m. The morning list includes all cases that have
been filed from 3:00 p.m. on the previous day through 11:00 am.
on the current day, while the afternoon list includes new cases that
have been filed from 11:00 a.m. to 3:00 p.m. that day. Reporters
review each list to find newsworthy cases, then search for and view
new complaints on a computer terminal at the courthouse, even
before processing has been completed. This system has resulted in
same-day access to the vast majority of newly filed complaints by
members of the press.
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While e-filing is often seen as both uniform and omnipresent in federal courts, it is anything but
that. A large number of federal courts have no e-filing at all for case-initiating documents,
requiring that they be filed in paper; others require paper plus a diskette for the initial pleadings;
and yet others allow either e-filing or paper-filing for the first filing in a case. Furthermore, within
e-filing rules, there are host of variations court by court. Some courts have set up a master shell
number system where lawyers file docket information and a PDF of the complaint itself into a
common, online shell case number. Many of those shell case numbers work as a press queue
because they are open to the press for review. in another variation, the court assigns a
temporary case number {0 new actions, accessible to the press upon filing. Another set of
federal courts provide an automatic, permanent case number upon filing. Most of those courts
send the newly filed cases immediately, without processing or review by a court clerk, intc public
access terminals where they can be reviewed by the press. In a variation of this method, some
courts make judicial assignments automatically with the case number assignment while others
assign a judge only after an intake clerk has reviewed the filing. Yet another federal court
assigns a number automatically but only posts e-filed complaints online after the judge's clerk
has approved the filing; however, the court also provides immediate press access to these
complaints at the courthouse. Some courts ask lawyers to first email the docket information to
the clerk’s office, wait for its approval by a clerk, and oniy then e-file a PDF ¢of the complaint into
the case opened by the clerk’s office, which is sometimes done promptly, sometimes not. And a
handful of courts describing themselves as “e-filing courts” only accept complaints by email and
dockst them in the traditional manner. E-filing has evolved on the federal side in a manner, and
with rules, that fit the individual courts, not unlike local rules for paper filings. Within that

evolution, there is an evident continuation of the tradition of same-day access to new matters for
the press corps.

Albany
(N.D. New York)
= [Mandatory E-Filing

Members of the press review newly filed complaints as they are
received in the clerk’s office, prior to the assignment of case
numbers and prior to any form of processing by a court clerk. That
review is accomplished through the use of a shell case number
code provided to the press. The code allows members of the press
to see an electronic press queue of new filings, which mcludes the
filings themselves, on public computer terminals at the courthouse.
As with all federal courts, there is no charge to use the terminals at



Atlanta

U.S. DISTRICT COURTS

the courthouse. Except for prisoner and pauper petitions, these
procedures result in near-perfect same-day access to newly filed
civil complaints.

{N.D. Georgia)

Austin

{(W.D. Texas)

Optional E-Filing

Before e-filing, the intake clerk put copies of new complaints into
a wooden box for review by the press corps, before those cases
were docketed. The system resulted in excellent, same-day press
access. With the move to optional e-filing, the Court scans new
paper-filed actions into a computerized press box before they are
docketed. Those complaints are reviewed by the press corps on a
computer terminal in the clerk’s office. E-filed complaints are
reviewed by reporters prior to a clerk’s review through a shell case
number code typed into a press queue. Through its press access
procedures, past and present, the Northern District of Georgia has
kept a strong tradition of press access, providing access to roughly
95% of the new actions on the same day that they are filed.

Mandatory E-Filing

When cases were filed in paper, members of the press corps
reviewed newly filed complaints by first reviewing docketed cases
through scans and then asking a clerk at the intake counter for
complaints that were not vet docketed, which represented the
majority of the day’s cases. Copies of the undocketed complaints
were often placed on the intake counter in anticipation of the late
afternoon check by journalists. Subsequent to mandatory e-filing,
new c¢ivil complaints are automatically assigned a case number and
flow directly onto a public terminal in the clerk’s office that is
ahead of and separate from PACER. Apart from prisoner and
pauper petitions, the press has 100% same day access to the new
complaints on the great portion of court days. As a reporter put it,
a lawyer-filed case is not seen on the day of filing only “once in a
blue moon.”
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Beaumont
(E.D. Texas)
= Mandatory E-Filing
In the days of paper, two intake clerks logged newly filed actions
into a red log book. At the end of the day, members of the press
would review those complaints that had already been docketed and
scanned on free public access terminals nearby and then check the
red log book for any cases that had not yet been docketed. The
clerks would hand the original undocketed complaints over the
counter for review at a table in the middle of the room, a few steps
from the intake counter. With the move to e-filing, the red log
book is still kept for non-attorney filings, and reporters continue to
check the book and request undocketed paper-filed complaints
before going to the free terminals in the clerk’s office, where e-
filed complaints appear as soon as they are filed, without
processing of any kind by a court clerk. The result is same-day
access to 95-100% of the newly filed complaints.

Birmingham
(N.D. Alabama)
= Optional E-Filing

The Northern District of Alabama has also kept a tradition of
excellent press access as the court has transitioned to optional e-
filing. In the Northern District, where cases are filed in paper and
electronically, the intake clerk puts copies of paper-filed
complaints and print-outs of e-filed complaints into an old wooden
box, referred to by the staff as the “media box.” A worn label is
affixed to the box that says: “WNEW COMPLAINTS REVIEWING
ONLY.” The box is placed just outside the glass windows of the
intake counter. The new cases are docketed after copies are placed
in the media box. In one of the myriad local variations on federal
e-filing, the e-filed cases do not go online until they have been
assigned a judge and that judge’s clerk has reviewed and okayed
the filing. Through the media box, the Northern District of
Alabama has kept in place its longstanding tradition of giving the
press same-day access to new actions.

Brookivn
{E.D. New York)
= QOptional E-Filing
Parties are required to file “press copies” of new complaints, which
are placed in a press box and made available to reporters




Charlesto
{D. South C

U.S. DISTRICT COURTS

throughout the day, thereby allowing them same-day access to
90% or more of new civil complaints filed at the federal
courthouse in Brooklyn, even if the new filings have not been
docketed. In turn, e-filed actions are reviewed on public terminals
at the courthouse. The court’s system for press review has resulted
in excellent same-day access.

i

arolina)

Mandatory E-Filing

New civil complaints can be reviewed by the press corps as they
are received — prior to the assignment of a case number — via free
terminals at the courthouse. Reporters use a shell case number
code to see an electronic press queue of new filings. As a result,
the court provides same-day access to nearly all new civil

complaints.
Chicago
{N.D. Hllinois)
e Mandatory E-Fifing

Before e-filing, members of the press reviewed newly filed paper
complaints by going behind the counter and retrieving them from
wire baskets, where they had been placed immediately after they
crossed the counter. The location of the review was later changed
to the records section, behind a gate next to the records clerk. But
the cases were still placed in a wire basket and were still reviewed
on the day of filing by a host of press entities, including the
Associated Press, City News Service, the Chicago Sun and the
Chicago Tribune. As the court moved to e-filing, the clerk
established a press queue that accomplished the same purpose as
the wire baskets — same-day access to the newly filed actions. The
final evolution in the e-filing system allows newly filed complaints
to flow directly onto terminals at the courthouse and online without
stopping for a clerk’s OK. Members of the press may view new
complaints without charge through public access terminals at the
courthouse. The result is same-day access to 95% or more of the
newly filed actions. The Northern District of Tllinois has continued
a very strong tradition of press access on the day of filing from the
past through the present.




Cleveland
(N.D. Ohioc)

Dallas
{N.D. Texas

Denver
{D. Colorad

U.S. DISTRICT COURTS

Optional E-Filing

When cases were filed in paper, clerks put newly-filed actions in a
wooden press box on the counter near the intake clerks for
reporters to review. With optional e-filing, new actions can be
reviewed via public computer terminals located at the courthouse
on the same day those complaints are filed. In another local
variation on federal e-filing, the court does not put some of the
new actions, such as ERISA complaints, online but does print out
copies at the courthouse. Through these procedures, past and
present, the Northern District of Ohio has provided the press with
same-day access to 90-95% of the new civil actions.

)

Optional E-Filing

Roughly half of the new cases continue to be filed in paper form in
the Northern District of Texas. Both before e-filing and after, the
court has followed a tradition of excellent same-day access for the
press. Members of the press corps review the day’s new
complaints regardless of whether they have been docketed or not.
Reporters review new actions that have been scanned and uploaded
into the court’s case management system through free terminals at
the courthouse. They also review new complaints that have been
scanned but not docketed through a bar code and case number, also
on the terminals. Finally, complaints that have neither been
scanned nor docketed are reviewed in paper form in their case
folders. E-filed complaints flow directly onto the court’s computer
terminals without stopping for a clerk’s review. The result of these
procedures is same-day access to roughly 100% of the new civil
complaints filed in the Northern District of Texas.

o}

Mandatory E-Filing

The Court assigns cases numbers automatically and those
complaints flow into public view immediately, without processing
or checking by a court clerk. Thereby members of the press have
nearly perfect same-day access to new civil complaints filed in the
District of Colorado.

e




Detroit
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(E.D. Michigan)

Houston
{8.D. Texas

Mandatory E-Filing

When complaints were filed in paper form, members of the press
had same-day access to the day’s newly filed complaints through a
wooden media box located on the main counter in the filing room.
Reporters checked out the box and reviewed the new cases ata
table a few steps away. With the introduction of e-filing, new
complaints are automatically assigned a case number and the
complaints flow directly onto the court’s public computer
terminals and online, weekends and after hours, without a clerk’s
QK. Through these procedures, the Eastern District of Michigan
has fostered a tradition of excellent same-day access, resulting in
same-day access to 90-95% of the newly filed actions.

}

Mandatory E-Filing

Prior to e-filing, members of the press walked to the end of a long
intake counter and asked for the press bin, a plastic box similar to
those used by the U.S. Post Office to hold bulk mail. The press bin
contained the new filings from that day. With the advent of e-
filing, new cases are automatically given a case number and the
complaints flow into the terminals at the courthouse and online,
without a clerk’s intervention. Through these changing
procedures, the Southern District of Texas has consistently
maintained a strong tradition of press access resulting in same-day
review by the press corps of nearly all new civil complaints.

indianapolis
(8.D. Indiana)

Optional E-Filing

The majority of new complaints are filed in paper form in the
Southern District of Indiana. The press reviews the new actions by
asking at each of three intake windows if there are new complaints
that have not been scanned and docketed, which are then provided
for review at a long counter. In addition to the undocketed
complaints, those that have been scanned and docketed are posted
to a public terminal in the clerk’s office. Through these
procedures, the Southern District of Indiana has maintained a
tradition of press corps review of newly filed actions on the day of
filing.
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L.os Angeles
{C.D. California — Los Angeles Division}

Louisville

FPaper-Filing for Case-Initiating Documents

At the end of the court day, the day’s new complaints are brought
by a court staffer from the intake area and placed in pass-through
boxes in a small room adjacent to the docketing department.
Credentialed news reporters who cover the courthouse on a daily
basis have a key to the room, which is otherwise locked, and they
can stay as long as they need to lock over the new cases, putting
the complaints back in the pass-through boxes when their work is
done. The cases in the boxes include cases that will be transferred
to the Central District’s other divisions. Through these procedures,
which have been in place for decades, 90-95% of the newly filed
complaints are available for review by members of the press on the
same day they are filed.

(W.D. Kentucky)

Mandatory E-Filing

News reporters are able to review newly filed complaints as they
come into the clerk’s office, prior to docketing. Reporters use a
shell case number code to access an electronic press queue of new
filings, which is available for free at public computer terminals at
the courthouse. These procedures have resulted in same-day
access to the vast majority of new civil complaints filed with the
court.

Manhattan

(S.D. New ¥

ork)

Paper-Filing for Case-Initiating Documenis

New civil complaints are held at the filing window in a steel pass-
through lock box. Members of the press can review the contents of
the steel box at specific times during the day. The staff keeps a
check-out book that members of the press are required to sign in
order to review the actions. Through this system, which has been
in place for decades, the Southern District has long maintained a
strong tradition of press access, resulting in same-day review of
virtually every new civil complaint filed in the Manhattan
Division.
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Milwaukee

{E.D. Wisco

Minneapo

nsin}

Mandatory E-Filing

The court provides the press with a handwritten intake log on a
clipboard. Journalists pick up the intake log upon arriving in the
clerk’s office and ask for paper-filed cases of interest held in
folders next to the intake clerk, which are passed to journalists for
review at one of two round tables in the intake area, a couple of
steps from the counter. If a case is filed late in the day, the intake
clerk will pass it to the journalist for review without a folder. E-
filed cases flow directly, without stopping for a clerk’s review,
onto two free terminals in the clerk’s office. The FEastern District
of Wisconsin thus has kept a tradition of excellent press access that
results in same-day access to about 95% of the day’s newly filed
actions.

1is/St. Paul

(D. Minnesota)

Newark
(D. New Jer

Optional E-Filing

When all cases were filed in paper form, reporters first reviewed an
intake log in the clerk’s office and then reviewed scanned
complaints on computer terminals. For those complaints that had
not yet been scanned, reporters asked a clerk at the end of the
intake counter for the most recent cases, which the clerk would
photocopy and provide to reporters. The result was complete
same-~day access to new civil complaints, Subsequent to optional
e-filing, reporters review an intake log of new cases on an internal
computer system available only at the courthouse. Paper-filed
complaints are scarmed into that same system before they are
docketed. E-filed cases go directly mnto the same internal system
as they are filed. Those policies in the District of Minnesota have
resulted in same-day access to virtually all new civil complaints
filed with the court.

sey)
Mandatory E-Filing

When cases were filed in paper, reporters covering the court asked
for new complaints at the intake counter and reviewed them in a
small, open room immediately adjacent to the intake counter. At
that point, the new cases had not been given a case number, as the
clerk followed an unusual procedure of assigning numbers after
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intake at the time a new case was docketed, after which another
clerk reviewed that docketing as well as the contents of the case-
initiating pleadings. After the switch to e-filing, the court set up an
electronic press queue through which members of the press are
able to review the flow of newly filed civil complaints as they are
received by the clerk’s office, prior to being assigned a permanent
case number. With both paper and electronic filing, the District of
New Jersey has followed a tradition of same-day press access that
has resulted in press review of all newly filed actions on the day of
filing.

New Orleans
{(E.D. Louisiana}

Mandatory E-Filing

When cases were filed in paper form, members of the press would
go down the line of division heads ~ docketing clerks for each
courtroom — who worked in large cubicles set up in a row that
opened towards the entrance to the docketing area. The individual
clerks either left the new complaints on their cubicle’s individual
counter or handed them to reporters upon request. In addition,
reporters would ask the intake clerk in an adjacent room for any
new cases that had not yet been sent over to the docketing area,
and would be provided with those new actions. With the move to
e-filing, the court automatically assigns a case number and posts
the new actions on public terminals at the courthouse at the time of
filing. There is no processing checking by court clerks before
posting to the terminals. A comnmon local variation on federal e-
filing is that judge assignments are made only after a clerk’s
review. Inthe past, with paper filing, and in the present, with e-
filing, the Eastern District of L.ouisiana has preserved a tradition of
press access that results in same day review by the press corps of
roughly 95%, of the new actions.

Philadelphia

{(E.D. Penns

yivania)

Paper-Filing for Case-Initiating Documenis

The Eastern District has traditionally provided excellent and
extremely timely public access to all new filings. For decades,
new complaints have been placed in a wooden box by the intake
clerk after assigning a case number, a practice that continues today.
The press corps reviews the new cases from that box. Docketing
clerks periodically take the new complaints from the box, docket

T



U.S. DISTRICT COURTS

them promptly and place them in folders on the intake counter near
the wooden intake box. As a result, the press corps has near-
perfect same-day access, seeing 95% if not more of the new cases
on the day they are filed. Complaints filed in the Court’s
Allentown division are scanned, printed and also placed in folders
on the counter in the Philadelphia courthouse. The court applies
the same procedures to all newly filed court records, including
subsequent filings and rulings, such that nearly all documents filed
in the court can be immediately reviewed by the press.

Pittsburgh

{(W.D. Penn

Portiand

sylvania)
Optionai E-Filing
The court provides news reporters with an “MC” case number
code, which allows members of the press to view the new
complaints in an electronic queue waiting to be okayed and
assigned a permanent case number and judge., The press corps
reviews the MC-coded civil complaints using free terminals at the
courthouse. This system has resulted in same-day access to the
vast majority of new civil complaints.

{D. Qregon}

Mandatory E-Filing

The District of Oregon is another federal court that has a strong
tradition of press access. When cases were filed in paper form, the
clerks would hand newly filed actions to journalists for review at a
desk within eyeshot of the clerks. This system gave the press
access to 90% or more of the court’s new complaints on the day of
filing. During optional e-filing, the court established en electronic
in-box at the courthouse where PDF files of the new cases were
posted before docketing. With mandatory e-filing, complaints are
given a case number automatically and flow immediately onto free
terminais at the courthouse. As a result, through procedures past
and present, the District of Oregon has consistently provided the
press with same-day access to nearly all of the day’s new
complaints.

10
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Sacramento

(E.D. Califo

St Louis
{E.D. Misso

rnia)

Mandatory E-Filing

Prior to e-filing, the clerk allowed reporters {o review the new
complaints at a desk behind the counter, a system that resulted in
complete same-day access. Subsequent to e-filing, complaints
receive a provisional case number when they are filed, allowing
the press to review them as they come into the court. Those
provisional numbers are replaced by permanent case numbers once
the docketing is okayed by a clerk. The result is that both
historically and today the press has been given same-day access to
90-95% of the new actions filed in the Eastern District of
California.

UK}

Mandatory E-Filing

Prior to e-filing, the clerk’s staff placed new complaints in a
wooden box on the intake counter. Subsequent to e-filing, the
clerk set up a computer terminal marked with a sign that said
“media terminal,” used regularly by the St. Louis Post-Dispatch,
for example, that gave access to the e-filing intake queue used by
the clerk’s staff. In the final iteration of federal e-filing, the
designated media terminal is not necessary because the e-filed
cases are automatically assigned a case number upon filing and
flow immediately onto public terminals. Over time, the court has
through various means — first the wooden box, then the media
terminal, and now the automatic posting — followed a strong
tradition of open access for members of the press corps, resulting
in same-day review of near 100% of the new actions.

San Diego

{S.D. Califo

rnia)

Mandatory E-Fifing

When cases were filed in paper form, reporters reviewed that day’s
newly filed complaints in a wooden tray provided by a records
clerk, before the complaints were docketed. With e-filing,
reporters see virtually all newly filed complaints at the courthouse
without charge by the end of the day of filing, in either printout or
electronic form. The result is that both then and now, the Southern
District provides same-day access to near 100% of the day’s new
complaints on the day of filing.

11
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San Francisco

(N.D. Califo

San Jose
(N.D. Califo

Scranton

rnia)

Paper-Filing for Case-Initiating Documents Only

Members of the press review new complaints before they are
docketed. Intake clerks enter new cases into an intake log and
assign case numbers as the new cases cross the counter. Reporters
review the new cases immediately afterwards. Journalists are
provided with a copy of the intake log and have access to “transfer
boxes” that contain new actions being sent to different divisions of
the court. Reporters can stay until 4:30 to review late-filed cases,
after the clerk’s office closes at 4:00. This tradition of press access
has been followed for decades and has resulted in 100%, same-day
access (o new civil complaints the majority of the time.

rnia)

Paper-Filing for Case-Initiating Documents

The court prepares an electronic intake log and assigns a cases
nurnber as the new cases cross the counter. Journalists can see the
new case immediately afterwards, before docketing. As they do in
the San Francisco division, reporters see the vast majority of
individual complaints from the intake clerk and the rest from the
docketing clerks. The court also provides same-day access to
cases being sent from San Jose to other divisions through the mail
clerk.

{M.D. Pennsylvania)

Opftional E-Filing

Members of the press are permitted to review new civil complaints
on the same day they are filed by using a shell case number with an
“MC” code that flows directly into terminals at the courthouse,
functioning as an electronic press queue. Newly filed civil
complaints appear in the press queue before they have been
assigned a case number or have been looked over by a clerk.

These procedures have resulted in same-day access to the vast
majority of newly filed civil complaints filed in the Middle
Dristrict.




Seattle
{(W.D. Wash

U.5. DISTRICT COURTS

ington)

Mandatory E-Fifing

Prior to e-filing, members of the press went directly to the intake
window and asked for the day’s newly filed complaints, which
were handed across the counter by the intake clerk. Reporters
reviewed them at a counter in the same room. Subsequent to e-
{iling, members of the press review newly e-filed cases using free
terminals at the courthouse where the cases show up as soon as
they are filed, without delay caused by a clerk’s review. Then and
now, the Western District of Washington has followed a tradition
of press access, resulting in daily review of 95% or more of the
new cases on the day of filing.

Washington, D.C.

(D. Columbi

a)

Mandatory E-Filing

Prior to e-filing, the intake clerks kept a wooden box on a small
table within reach just behind the counter, where copies of newly
filed complaints were put. Members of the press corps would
review the cases and take notes from public chairs in the clerk’s
office, within view of the intake staff. The result was complete
same-day access to roughly 95% of the day’s new filings.
Subsequent to mandatory e-filing, which was undertaken after
discussions with members of the media, newly e-filed complaints
are immediately posted to public access terminals at the courthouse
upon submission of the complaint by the filing attorney and before
any processing has taken place. The federal court in the nation’s
capital has followed a tradition of press access, before and after e-
filing, resulting in same-day access to nearly all new actions.

Wilmington
(D. Delaware}

Optional E-Filing

Prior to e-filing, reporters reviewed new actions by asking for new
complaints at the intake counter in the clerk’s office. The new
actions could be reviewed at a table in the intake area. The result
was excellent, same-day access. Under optional e-filing, the same
procedures are followed for paper-filed cases. If an additional new
case is filed in paper form while a reporter is reviewing the new
cases, a clerk will hand that new complaint to the reporter. E-filed
complaints are reviewed on terminals at the courthouse, through an

13
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electronic queue that uses a shell case number code. Both before
and after transitioning to optional e-filing, the District of Delaware
has provided the press with roughly 100% same-day access to
newly filed actions.

14
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Executive Summary

This report introduces the Trial Court Records Manual, the initial version of a manual that
provides guidance and assistance to the courts in managing court records and modernizing those
records. The manual is an important resource containing references to statutes, rules, industry
standards, and best practices relating to records management. It implements Assembly Bill 1926
(Fvans) and California Rules of Court, rule 10.854. The initial version of the manual (Version
1.0} is effective January 1, 201 1.

Previous Judictal Council Action

The promulgation of the Trial Court Records Manual is the final step in a long-term project to
modernize trial court records. Under the leadership of the Court Executives Advisory
Committee, measures to modernize trial court records have been under way for a number of

' A copy of the Trial Court Records Manual (Version 1,0} is attached at pages 76-153. It will be distributed
electronically to the courts and made available online before January 1, 2011,



years, In 2009, the Judicial Councit approved sponsoring legislation to modernize court records.”
That legislation contained in Assembly Bill 1926 was enacted and signed by the Governor in
August 2010 and become effective January 1, 201 1.3

To implement the legislation, the Court Executives Advisory Committee and the Court
Technology Advisory Committee recommended that the Judicial Council adopt a rule requiring
the Administrative Office of the Courts, in collaboration with trial court presiding judges and
court executives, to prepare, maintain, and distribute to the trial courts a manual providing
standards and guidelines for the creation, maintenance, and retention of trial court records. The
rule proposal was adopted by the Judicial Council on October 29, 2010, The rules on court
records management, including rule 10.854 that provides for the establishment of a trial court
records manual, will be effective on Januvary 1, 2011 A :

The final step in this project is the promulgation of the Trial Court Records Manual. The manual
is intended to assist the trial courts and the public to have complete, accurate, efficient, and
accessible court records. Like the legistation and the rule, the manual will be effective on
January I, 2011,

About the Trial Courts Records Manual

The purpose of the Trial Court Records Manual is twofold. First, it contains the statutory and
rule requirements with which all trial courts must be in compliance to meet minimum standards
to execute their important responsibilities pertaining to managing paper and electronic court
records.

Second, the Trial Court Records Manual is intended to be a resource guide for court
administrators and records staff to help them develop records management programs that best
serve their local courts. The initial version of the manual includes a wide-ranging, though not
exhaustive, list of topics that all courts are encouraged to address to ensure that they have
comprehensive and effective local records management programs.

In addition to providing a resource that will contain all of the relevant statutes, rules,
requirements, industry standards and many best practices for court records management, the
Trial Court Records Manual will include a retention and destruction table for court records that
is organized in a readable format and includes hyperlinks to the underlying authority for record
retention in most case types.

The manual does nof require any trial court to use new technologies or modify current practices.
However, the next stage of court records management in California involves the transition from
paper records to records that are created and exist only in electronic form. Some information in

% Gee the Judicial Council report at www.courtinfo.ea.govijc/documepisireports’1 21 50%tem2. pdf,

* The text of the bill may be viewed at wivw. feginfo.ca gov/pub/09-1Q/billlasm/ab_1901-
1950/gh 1926 bill 20100823 chaptered pdf

* See the Judicial Council report at www.courtinfo.ca. gov/ic/documents/ireporis/20101029itema3 2. pdl.




the future will only exist in electronic form, and may consist only of data in fields of a case
management system and not a form that is readily converted to paper. A comprehensive records
management system must contemplate and enable the shift from paper to electronic records. The
legislation, rules, and manual will facilitate that shif as it becomes feasible for the courts to
implement it.

The manual will be periodically updated to reflect changes in technology that affect the creation,
maintenance, and retention of court records. Except for technical changes or corrections or minor
substantive changes unlikely to create controversy, proposed changes in the manual will be made
available for comment from the trial courts before the manual is updated or changed. Under new
rule 10.854(c) of the California Rules of Court, courts must be notified of any changes in
standards or guidelines, including all those relating to the permanent retention of records.

Courts will benefit significantly from having a reference manual that highlights proven
technologies and offers sample policies and procedures that can help them meet the challenges of
effectively managing a huge volume of court records,

Comments and Responses

The first draft of the manual was prepared by the Working Group on Records Management of the
Court Executives Advisory Committee.” Before the manual was circulated for public comment,
it was circulated to all trial court executives. The Court Executives Advisory Committee and the
Court Technology Advisory Committee jointly reviewed the initial draft of the manual and
recommended that it be circulated for public comment, The final version of the manual with this
report was then approved by the Administrative Director of the Courts.

The Trial Court Records Manual was circulated for approximately two months in August and
September 2010.° Eighteen comments were received on the draft. The commentators included
nine superior courts, the California judges Association, several media organizations, a television
news producer, the editor of a news service, an accountant, and the State Bar’s Committec on
Administration of Justice. A chart summarizing the public comments and responses is attached.’

Technical or Stylistic Comments

The public comments fall into several categories. First, a number of the comments were of an
essentially technical or stylistic nature. (for example, comments 6 and 8) Many of these technical

* The working group was chaired by Kim Turner, Court Executive Officer of the Superior Court of Marin County.
Its members included court executive and technology officers from superior courts in various counties including
Monterey, Napa, Orange, Los Angeles and Santa Barbara, and an assistant clerk/administrator from the Court of
Appeal, Fourth Appellate District,

® The invitation to comment on the manual is available at
www courtinfo.ca.gov/invitationstocomment/documents/sp 1 6-02.pdf

7 The chart of comments is attached at pages 6-74. The Court Executives Advisory Committee reviewed all public
comments and reconmnends the responses presented in the chart.



and stylistic changes suggested by the commentators were well-founded. The manual has been
modified to reflect those comments.

Comments for future versions

Second, some commentators made suggestions for materials to be added in future versions of the
manual or recommended that current sections be developed further. {for example, comment 14.}
When the manual was being drafted and prepared for circulation, it was recognized that the
initial version of the manual would not be able to fully and comprehensively cover all topics
relating to court records. So the invitation o comment expressly invited comments on certain
topics on which it is anticipated that more information will need to be provided in the future. The
comments received on these matters were very helpful. They will be considered when future
versions of the manual are being developed.®

Third, a number of commentators used the comment process to make suggestions for changes to
the law on court records and other matters. These suggestions are beyond the scope of the
manual. The manual presents key information about the current law relating to trial court records
and recommendations about best practices. The information in the manual is intended to assist
the courts and the public in understanding how records are to be treated under existing law. The
manual, however, is not the place for introducing changes in the law or for discussing and
resolving such changes.” Commentators specific suggestions for changes in the law on court
records will be referred by staff to the appropriate Judicial Council advisory commitiees for
consideration,

Legislative Updates to the Manual

In addition to the changes made in response to the comments, some recent changes in the law on
court records that will become effective by January 1, 201 1 have been included in the manual,

For instance, Senate Bill 1149, effective January 1, 2011, changes the law regarding access to
records in unlawful detainer cases invoiving foreclosures of residential property. The relevant
statutory changes in SB 1149 have been included in the part of section 10.3.1 of the manual that
deals wi%lol confidential ¢ivil records and in Appendix I, Chart of Records Confidential by Statute
or Rule,

8 The working group particularly recognizes the importance of providing more guidance in future versions of the
manual regarding the creation and maintenance of records in electronic form. (See comment 14.) Providing more
guidance on this subject will be a priority in developing subsequent versions of the manual.

¥ This is not to say that many of the issues raised by the commentators are not important or that they should not be
considered in another context. Commentators have raised a number of issues that warrant further discussion—such
as whether the media should have special access to documents before they have been processed and filed by the
court (comment 1) or whether court records that are remotely zccessible should be provided to the public free of
charge or for a nominal fee {comment 17). The point here is that the records manua; is not the place fo consider and
resolve these controversial matters.

' The Office of Governmental Affairs also brought to the working group’s attention Assembly Bill 2767, the civil
omnibus bill, which clarifies that people allowed access to Uniform Parentage Act (UPA) files for mspection



The manual has also been updated to include a reference to newly adopted rule 1.51. This rule,
effective January [, 2011, clarifies that Judicial Council information forms used for submitting
information to law enforcement through the California Law Enforcement Telecommunications
System (CLETS) are confidential. The rule also specifies who may have access to the
information on the forms and prescribes for how long the courts must retain the forms before
they are destroyed.

In the future, it is anticipated that there will be additional legislation and rule changes relating to
court records that will require the regular updating of the manual.

implementation Requirements, Costs, and Operational Impacts

The purpose of the manual is to assist the courts in managing trial court records. As indicated
above, the manual does not require any trial courts to use new technologies or modify current
practices. The manual provides a comprehensive source of references to the law relating to court
records, whether in paper or electronic form. For courts seeking to modernize their records
management practices, the manual provides very useful and important guidance. The manual will
need to be updated periodically to reflect changes in the law and technology.

Relevant Strategic Plan Goals and Operational Plan Objectives

The manual furthers the goal of modernization of management and administration (Goal 111}, It
also advances the goal of providing branch wide infrastructure for service excellence (Goal V1)
(see Objective 4, Desired Outcomes b (new statutes and rules of court to support increased
electronic archiving of court records).

Attachments
1. Attachment A: Chart of the public comments and responses at pages 674,

1. Attachment B: Cal. Rules of Court, rules 10.850 and 10.854 at page 73.

3. Attachment C: Trial Court Records Manual (Version 1.0) at pages 76—1353.

purposes may also copy those files. The bill amends Family Code section 7643, The manual does not currently
contain a section on the copying of court records; however, if a future version of the manual includes a section on
the copying of records, the new provision in section 7643 on copying UPA files should be included in that section.
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Pages 47-153 of the November 9, 2010 Report to the Judicial Council have been
omitted for space and are available upon request.

Pages 47-74 Press Groups’ Comments on Trial Court Records Manual (Hem
SP10-02) '
Page 75 Cal. Rules of Court, rules 10.850 and 10.854

Pages 76 -153 Trial Court Records Manual (Version 1.0}



Rachel Matteo-Boehm
Digect; 415-268-1996
Fax: 415-430-4396

February 13, 2013

Via E-MarL; CONFIRMATION VIA HAND DELIVERY

Camilla Kieliger

Judicial Council of California
Admmistrative Office of the Courts
455 Golden Gate Ave

San Francisco, CA 94102

Re: Joinder of Bay Area News Group and The Press Democrat Media Company
in Press Groups’ Comments on Mandatory E-Filing:
Uniform Rules To Implement Assembly Bill 2073 (Jtem W13-05)

Dear Ms. Kieligex:

Bay Axea News Group and The Press Democrat Media Company write to join in the
comments submitted on January 25, 2012 by California Newspaper Publishers

News Service (the “Press Groups”) in response to the invitation for comments on
“Mandatory E-Filing: Uniform Rules To Implement Assembly Bill 2073.”

Although the official window for submitting comments closed on January 25, Bay
Area News Group and The Press Democtat Media Company wish to alert the
Judicial Conncil and its Court Technology and Civil and Small Claims Advisory
Committees that they share the Press Groups’ concemns about the potential impact of
the proposed mandatory e-filing rules.

Bay Area News Group covers the Bay Area with an array of print and digital
products, including The San Jose Mercury News, the Oakland Tribune, the Contta
Costa Times, the Matin Independent Journal, San Mateo County Times, East County
Times, San Ramon Valley Times, The Daily News, The Pacifica Tribune, and Santa
Cruz Sentinel. Bay Area News Group is powered by MedialNews group, one of the
largest newspaper companies in the United States, operating nearly 60 daily
newspapets in 13 states with combined daily and Sunday circulation of approximately
2.6 million and 2.9 million, respectively.

The Press Democtrat Media Company publishes The Press Democrat, whose
readership of approximately 250,000 adults makes it the largest newspaper between
San Francisco znd the Oregon border, and web sites including PressDemocrat.com,
Petaluma360.com, NorthBayBusinessjournal.com, and WatchSonomaCounty.com.

HROSAFWE3730.1

rachel. mattec-boehm@bryancave.com

Bryan Cave LLP

560 Mission Street, 25th Floor
San Francisco, CA 94105-2094
Tel {415) 268-20060

Fax {415} 268-1939

www bryancave.com
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.. . . . Beyan Cave LLP
Judicial Council of California ryan Late

February 13, 2013
Page 2

Bay Area News Group and The Press Democrat Media Company join the Press Groups in urging the
Judicial Council to eliminate the “officially filed” language in the proposed changes to Rules
2.250(b)(7) and 2.259(c) and proposed new Rule 2.253(b}(7) and to postpone the adoption of
mandatory e-filing rules until the pilot program in Orange County Superior Court has been evaluated,
including its impact on access to newly filed court records.

Respectfully submitted,

@ &9

Rachel Matteo-Boehm
On Behalf of Bay Area News Group and The Press Democtat Media Company

HROSAF$37301



ﬂ,@% Aﬁg@%@% @‘Em@% 72 West First Streat
Log Angeles, CA 98017
Febraary 14, 2013 213 7313768
e 7300

V1A OVERNIGHT MAIL

Camilla Kieliger

Judicial Council of California
Administrative Office of the Courts
455 Golden Gate Avenue

San Francisco, CA 94102

Re: Uniform Rules To Implement Assembly Bill 2073 {Item W-13-03)

Dear Ms, Kieliger:

Los Angetes Times Communications Li.C, which publishes the Los Angeles Times, joins
in the concerns raised by the California Newspaper Publishers Association and other media
about the proposed changes to California Rule of Court 2.250(b)(7), and proposed Rule 2.253(b).

As discussed at length in the letter submitted by CNPA and others to the Judicial Council
on January 25, 2013, the suggestion that the public’s and press’ ability fo access judicial records
can be delayed until a document is deemed to be “officially™ filed is inconsistent with well-
established constitutional principles, Consequently, The Times joins m the request that the
Council eliminate the “officially filed” language from the proposed Rule changes.

Sincerely,

ce: Rachel Boehm



